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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9870. 


CAPITAL AIRLINES, INC., Petitioner, 

v. 

CIVIL AERONAUTICS BOARD, Respondent. 


On Petition for Review of Order of the Civil Aeronautics 

Board. 


JOINT APPENDIX. 


Petition of Pennsylvania-Central Airlines Corporation* for 
Review of An Order of the Civil Aeronautics Board. 

To the Honorable the Judges of the United States Court of 
Appeals for the District of Columbia: 

Petitioner, Pennsylvania-Central Airlines Corporation 
(hereinafter sometimes referred to as “Capital Airlines”^ 
respectfully shows: 

* On May 4, 1948, the corporate name of Pennsylvania-Central Airlines Cor¬ 
poration was legally changed to Capital Airlines, Inc. 
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1. The jurisdiction of this Court is based on Section 1006 
of the Civil Aeronuatics Act of 1938, 52 Stat. 1024, 49 
U.S.C. 646, (hereinafter referred to as the “Act”). Sec¬ 
tion 1006 of the Act provides for review by this Court of 
any order issued by the Civil Aeronautics Board (herein¬ 
after referred to as the “Board”) within sixty (60) days 
after the entry of such order, by any person disclosing a 
substantial interest in such order. Capital Airlines herein 
seeks review of an order, Serial No. E-1332 in Docket No. 
484, entered by the Board on March 29, 1948, which order 
denied Capital’s petition for reargument and reconsidera¬ 
tion -with respect to order Serial No. E-1032, adopted De¬ 
cember 2, 1947, and affirmed the said latter order. 
A-3 2. Petitioner is a corporation duly organized and 

existing under the laws of the State of Delaware, 
having its principal office in the State of Virginia. Peti¬ 
tioner is an air carrier engaged in the transportation of 
persons, property and mail by aircraft in the United States 
pursuant to certificates of public convenience and necessity 
issued to it under the Act. 

3. The proceedings before the Board which resulted in 
the order sought to be reviewed herein were originally 
commenced by an order issued by the Board dated October 
8, 1940. That order was subsequently amended by orders 
dated April 28 and July 16, 1941. The purpose of these 
orders, issued pursuant to Section 406 (a) of the Act, was 
to fix “fair and reasonable” rates for the transportation 
of mail by Petitioner. 

After a public hearing before an Examiner of the Board, 
and oral argument before the Board itself, the Board issued 
an opinion and order dated December 16,1942. That opin¬ 
ion and order provided a mail rate which was effective from 
and after June 1, 1942 and which was also subject to re¬ 
consideration upon request by Capital Airlines (4 C.A.B. 
22 ). 

By its petition of January 14, 1947 Capital Airlines ap¬ 
plied for an increase in the mail rate from June 1, 1942 to 
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the date of filing its petition, and asked for appropriate re¬ 
consideration of the 1942 opinion and order. (Capital’s 
petition of January 14, 1947 further requested a new pros¬ 
pective rate but that request is not in issue here). Peti¬ 
tioner challenged the mail rate fixed by the Board order of 
December 16, 1942 as confiscatory, and requested that the 
Government make reimbursement to Petitioner for approx¬ 
imately five million dollars ($5,000,000.00) in mail pay¬ 
ments for the period from June 1,1942 to January 14,1947, 
inclusive. 

Public Counsel for the Board thereafter moved that the 
retroactive portion of Capital’s petition be dismissed. 
Public Counsel contended that Capital’s petition of Janu¬ 
ary 14, 1947 did not reopen the 1942 mail case, but rather 
initiated a new case. Public Counsel further argued 
A-4 that since the petition of January 14, 1947 initiated 
a new case, the Board had no power under the Act 
to grant mail payments for a period prior to the date of 
the filing of that petition. Thereupon Petitioner moved 
for oral argument and an opportunity to file briefs before 
the Board with respect to the specific questions of law. 
This motion was granted and Capital argued its case orally 
and filed a brief with the Board. 

By order No. E-1032, dated December 2, 1947, the Board 
dismissed Capital’s petition for increased mail pay insofar 
as it requested the fixing of a mail rate for a period prior 
to January 14,1947. The Board in its decision adopted the 
theory of Public Counsel that Capital’s petition of Janu¬ 
ary 14, 1947 did not reopen the old rate case, but initiated 
a new proceeding, and that the Board had no power under 
the Act to make rate changes for the period prior to the 
filing of the petition on January 14, 1947. 

In reaching this result the Board made the finding that 
Section 406 (a) of the Act, which specifically authorizes 
the Board to fix mail rates “from such date as it shall de¬ 
termine to be proper”, is ambiguous. Thereupon, the 
Board resorted to “legislative history” to arrive at the 
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conclusion that the clear statutory wording of this Section 
(i.e., to fix mail rates “from such date as it shall determine 
to be proper’’) limited the Board to the date the proceed¬ 
ing was initiated by the filing of a petition. Member Lee 
dissented on the ground that Section 406 (a) of the Act was 
clear and unambiguous in its language and that the Board 
has complete power under this Section to fix a mail rate for 
a period prior to the filing of a petition, and in fact has 
exercised that power in several well-considered cases. 

Capital Airlines then filed a timely petition for reargu¬ 
ment and reconsideration of the Board’s opinion and order 
dated December 2,1947. Capital urged that the Board had 
erred in dismissing in part the petition of January 14, 
1947 and in concluding that Section 406 (a) of the Act does 
not empower the Board to fix mail rates as of a date 
A-5 prior to the filing of a petition. On March 29, 1948, 
the Board adopted an order denying Capital’s peti¬ 
tion for reargument and reconsideration (Order E-1332). 
Member Lee again dissented. It is this order and its affirm¬ 
ation of the order of December 2, 1947 which Petitioner 
here seeks to have reviewed. 

4. This petition for review is filed within sixty (60) days 
after the entry of the order sought to be reviewed, in ac¬ 
cordance with Section 1006 of the Act. The order sought 
to be reviewed is a final adjudication and determination of 
the Petitioner’s application to the Board to fix fair and 
reasonable rates for the transportation of mail from June 
1, 1942 to January 13, 1947, and of its right to additional 
compensation therefor. Petitioner has a substantial inter¬ 
est in said order within the meaning of Section 1006 of the 
Act since it is deprived thereby of the difference between 
the mail pay actually received by it for the period in ques¬ 
tion and the fair and reasonable ocmpensation for the same 
services to which the Act entitles the Petitioner. 

5. The order sought to be reviewed is arbitrary, capri¬ 
cious and contrary to law. Without limiting the generality 
of the foregoing, Petitioner states that the Board’s order 
was in error as follows: 


5 


(a) A majority of the Board held that Section 406 (a) of 
the Act does not empower the Board to fix fair and reason¬ 
able rates of mail pay for any period prior to the date of 
the filing of a petition by the carrier. 

(b) The Board committed error in finding that the Civil 
Aeronautics Act is similar to ordinary utility statutes and 
therefore that established principles of public utility rate¬ 
making should be applied by the Board to the airline in¬ 
dustry. 

(c) The Board committed error in deciding that the clear 
and unambiguous language Section 406 (a) of the 

A-6 Act, empowering the Board to make mail rates “ef¬ 
fective from such date as it shall determine to be 
proper”, is ambiguous and does not embody the true intent 
of Congress. 

(d) The Board committed error in failing to recognize 
that it not only has the power to adjust Petitioner’s mail 
rate retroactively, but also that it is clearly required by 
the Fifth Amendment to the Constitution of the United 
States to do so. 

(e) The Board committed error in confusing its legal 
power to grant requested adjustment in mail rate with the 
Board’s past policy of refusing to go retroactively beyond 
the date of a petition except under unusual circumstances. 

(f) The Board committed error in ruling that Capital’s 
petition dated January 14, 1947 constituted the initiation 
of a new proceeding and did not reopen the 1942 mail rate 
proceeding, even though the Board order of December 16, 
1942 fixing a new rate for the period beginning June 1, 
1942 and extending into the indefinite future, specifically 
stated that the case be reopened by Petitioner “from and 
after that date”. 

6. No previous application for the relief sought herein 
has been made to any other Court or Judge. 

Wherefore, Petitioner respectfully prays that: 

(a) This Court review the said orders of the Board en 
tered March 29,1948 and December 2,1947; 
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(b) A copy of this petition be transmitted to the Board 
and a transcript of the record upon which said orders were 
entered be thereupon certified and filed by the Board in 
this Court in accordance with Section 1006 (c) of the Act; 

(c) Upon review by this Court, the Court should 
A-7 set aside the orders of the Board and should order 
the Board to hold a hearing and thereafter deter¬ 
mine and establish a fair and reasonable rate for Petition¬ 
er’s transportation of mail for the period from June 1, 
1942 to and including January 13,1947; 

(d) Petitioner have such other further and different re¬ 
lief as this Court may deem appropriate. 

Dated: May 20, 1948. 

Pennsylvania-Central Airlines Corporation 
(Now Capital Airlines, Inc.) 

Petitioner. 

Charles H. Murchison 
Robert B. Hankins 
Joseph K. Gilligan 

Attorneys for Petitioner 

1016 Ring Building 
18th and M Sts., N. W. 
Washington 6, D. C. 

Stockton, Ulmer & Murchison 
1016 Ring Building 
18th and M Sts., N. W. 

Washington 6, D. C. 

A-8 VERIFICATION. 

City of Washington, District of Columbia, ss: 

Robert B. Hankins, being duly sworn, deposes and says: 
That he is one of the attorneys for the Petitioner herein; 
that he has read the foregoing Petition and knows the con¬ 
tents thereof, and the same is true to his knowledge except 
as to the matters therein stated to be alleged on informa- 
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tion and belief, and as to those matters he believes it to be 
true and that the reason why his verification is not made by 
Petitioner is that the said Pettiioner is a foreign corpora¬ 
tion. 

/s/ Robert B. Hankins. 


Sworn to and subscribed before me this 20th day of May, 
1948. 

/s/ Myrtle A. Haffer, 

(seal) Notary Public. 

My commission expires April 30, 1949. 


344 EXHIBIT A. 

To Stipulation of August 3, 1948, Filed in the United 
States Court of Appeals for the District of Columbia. 

UNITED STATES OF AMERICA CIVIL AERONAUTICS BOARD 

WASHINGTON, D. C. 

Docket No. 484 

In the matter of the compensation for the transportation 
of mail by aircraft, the facilities used and useful there¬ 
for, and the services connected therewith, of 

Pennsylvania-Central Airlines Corporation. 

Filed June 26, 1942 

Petition of Pennsylvania-Central Airlines .Corporation 
for Review Under Section 406 of the Civil Aeronautics 
Act of Rates in Effect Subsequent to June 1,1942. 

Pennsylvania-Central Airlines Corporation (hereinafter 
referred to as the ‘ 1 carrier ”) hereby presents its petition 
pursuant to Section 406 of the Civil Aeronautics Act, for 
the entry of an interim order in the above-entitled proceed¬ 
ing, declaring that the final order yet to be made in this 
proceeding shall fix and determine a rate of air mail pay 
for the carrier, on a system basis, which will be final for all 
past periods under review down to May 31, 1942, and tern- 
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porary for the period thereafter, pending a review of such 
rate for the period beginning June 1, 1942, in conformity 
with the procedure established by this Board’s memoran¬ 
dum dated June 3, 1942, addressed to the President of 
each domestic air carrier, and, in support of this 

345 petition, the carrier respectfully shows: 

1. In this Board’s Memorandum dated May 22, 
1942, addressed to the President of each domestic air car¬ 
rier, this Board has stated in Paragraph 3 thereof: 

“Because of the uncertainties inherent in the present 
situation and the period of time which will undoubtedly be 
required to adjust to the new service pattern, it is not feas¬ 
ible to fix fair and reasonable rates for the future on the 
information presently available or which will be available 
until the process of adjustment has been substantially com¬ 
pleted ” (italics added). 

As of June 1, 1942, the petitioning carrier became subject 
to the “new service pattern” to which this Board has thus 
alluded, and, for reasons of which this Board is aware and 
which will be set forth in an affidavit or stipulation of the 
carrier yet to be filed in this proceeding, the carrier is not 
able now—and will not be able until after “the process of 
adjustment” to such new service pattern has been substan¬ 
tially completed—to present to this Board sufficiently ex¬ 
tensive or conclusive information with reference to its op¬ 
erations subsequent to June 1, 1942, to permit at this time 
of the determination of a definitive rate of air mail pay for 
the carrier for any period subsequent to June 1,1942. 

346 Such information can be supplied only after suffici- 
i ent experience has been accumulated under the so- 

called new service pattern and after operations and ex¬ 
penses of the carrier have become somewhat stabilized, as, 
in this Board’s above-mentioned Memorandum dated May 
22,1942, this Board has recognized must necessarily be the 
case. 
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2. In this Board’s above-mentioned Memorandum dated 
June 3,1942, this Board further stated as follows: 

“Consequently, it will be necessary for any carrier "which 
does not now have a rate proceeding pending but wishes 
its rates to be subject to review . . . for the period begin¬ 
ning June 1, 1942, to file a petition under Section 406 of 
the Act requesting such review.” 

Such is this petition. It appears, however, from the fourth 
paragraph of this Board’s above-mentioned Memorandum 
dated June 3,1942, that in all pending rate cases of carriers 
affected by the new service pattern, including, therefore, 
the petitioning carrier as well as carriers engaged in those 
cases in which show-cause orders have already been issued, 
this Board will proceed in accordance with its usual pro¬ 
cedure to fix a final rate both for the period prior and sub¬ 
sequent to June 1, 1942. For the petitioning carrier, for 
reasons stated in the preceding paragraph 1, the determina¬ 
tion of a definitive or final rate for any period subsequent 
to June 1, 1942, is not possible without undue 
347 delay. Although such rate can be fixed and 
determined to be fair and reasonable upon the 
basis of data available at the present time, no reli¬ 
able forecast can be made at the present time of the 
scope of future operations, while any conculsive or 
definitive data with respect to these operations will 
not be available during the immediately ensuing months. 
No definitive or final rate for the future can equit¬ 
ably be based exclusively upon evidence concerning the past 
operations of the carrier, because, as this Board has rec¬ 
ognized in its above-mentioned Memorandum dated June 
3, 1942, “the forecasting of the future under existing con¬ 
ditions is extremely difficult, if not impossible.” Hence, 
if it were the intention of this Board to fix a final rate in all 
pending rate cases, which would not be subject to further 
review retroactively to June 1, 1942, it is obvious that the 
carriers so affected would receive less equitable treatment 
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than those carriers which do not have rate cases presently 
pending and which in consequence may have their rates re¬ 
viewed retroactively to June 1, 1942, unless in such cases 
the final hearing or decision is some months deferred. In 
the case of the petitioning carrier further deferment of 
decision should not occur and in consequence the proposed 
procedure should differ from that which may be suitable for 
other carriers. 

34S 3. Accordingly, the petitioning carrier requests 

that this Board enter an interim order in this pro¬ 
ceeding declaring that the air mail rate to be fixed in this 
proceeding shall be effective subsequent to June 1, 1942, 
but shall be subject to review by this Board in a later pro¬ 
ceeding for the period beginning with June 1, 1942, or, 
alternatively, accept this petition as if filed within the 
period of time permitted by this Board’s above-mentioned 
Memorandum dated June 3, 1942, as a petition for the re¬ 
view of any such rate retroactively to June 1, 1942, upon 
the basis announced in that Memorandum and in conform¬ 
ity with the procedure prescribed by Rule 11 of this 
Board’s Rules of Practice. 

Respectfully submitted, 

Pennsylvania-Central Airlines 

Corporation, 

By Milbank, Tweed & Hope, 
Attorneys for Pennsylvania- 
Central Airlines Corporation. 

349 State of New York, County of New York, ss: 

G. Franklin Ludington, being duly sworn, deposes and 
says that he is a member of the firm of Milbank, Tweed & 
Hope, who are attorneys for Pennsylvania-Central Airlines 
Corporation; that he has read and is familiar with the con¬ 
tents of the foregoing petition; that he intends and desires 
that in granting or denying the rights and privileges ap¬ 
plied for thereunder, the Board shall place full and com- 
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plete reliance upon each and every statement therein con¬ 
tained ; that to the best of his information and belief every 
statement contained in the Petition is true and no such 
statement is misleading; that in his opinion the Petition 
does not omit to state any facts known to him which would 
be deemed by the Board to be of importance to it in reach¬ 
ing its determination in connection therewith. 

G. Franklin Ludington. 

Sworn to before me this 25th day of June, 1942. 

Pearl E. Loeber, 

(seal) Notary Public. 

1 Filed Jan 14 1947 

Petition for Reconsideration of Order Establishing a Rate 
for the Transportation of Mail on the System of Penn¬ 
sylvania-Central Airlines Corporation, and for Fur¬ 
ther Relief. 

Pennsylvania-Central Airlines Corporation (hereinafter 
referred to as “Petitioner”) hereby requests a reconsider¬ 
ation, rehearing and reargument as to the Board’s opinion 
and order in the above-captioned case, dated December 16, 
1942, and hereby requests further relief, for the following 
reasons: 

1. Petitioner is an air carrier duly certificated by the 
Board to engage in air transportation with respect to pas¬ 
sengers, property and mail on routes Nos. 14, 34, 41, 46, 51 
and 55. 

2. On October 8, 1940, the Board instituted this proceed¬ 
ing to fix and determine the fair and reasonable rate or 
rates of compensation for the transportation of mail by 
aircraft on Petitioner’s system. After due notice a public 
hearing was held before an Examiner of the Board during 
July 1941. The Examiner issued his report in this pro¬ 
ceeding on March 28,1942, recommending the establishment 
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of certain rates for the transportation of mail by the Peti¬ 
tioner. 

3. Because of the out break of war between the United 
States and other nations Petitioner’s operations were seri¬ 
ously disrupted in 1942. In view of this situation Peti¬ 
tioner filed with the Board on June 26, 1942, a petition 
seeking: 

“* * * the entry of an interim order in the above-entitled 
proceeding, declaring that the final order yet to be made in 
this proceeding shall fix and determine a rate of air mail 
pay for that carrier, on a system basis, which will be final 
for all past periods under review down to May 31, 1942, 
and temporary for the period thereafter, pending a review 
of such rate for the period beginning June 1 , 1942 , in con¬ 
formity with the procedure established by this Board’s 
Memorandum dated June 3 , 1942 , addressed to the Presi¬ 
dent of each domestic air carrier • * *” (Italics added.) 

2 In support of such petition of June 26, 1942, Peti¬ 
tioner set forth at length that it was operating a new 
wartime service pattern and that no reliable forecast could 
be made at that time as to future operations. 

4. Oral argument in this proceeding was held before the 
Board on August 4, 1942. At that time counsel for Peti¬ 
tioner reiterated its request for a temporary rate subject 
to review after June 1, 1942 (Oral Argument, Tr. 42-45). 
Public Counsel recognized in his argument that this re¬ 
quest was a reasonable one (Tr. 68-70). 

5. The Board issued its opinion and order in this pro¬ 
ceeding on December 16, 1942. Pennsylvania-Central Air¬ 
lines Corporation, Mail Rates, 4 C.A.B. 22.' By such opin¬ 
ion and order the Board established an air mail rate for’ 
Petitioner’s system of 24.47 cents per plane mile (without 
reference to base mileage or to base poundage) for the 
period ending May 31, 1942. A mail rate of .3 mill per 
pound mile was established for the period beginning June 
1, 1942. With respect to the rate for the period beginning 
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June 1,1942, which rate is still in effect, the Board granted 
Petitioner’s request that the rate be temporary and subject 
to revision, saying: 

“Since the institution of this proceeding there has been 
a substantial change in respondent’s operations resulting 
from a transfer of a number of its planes to the Army, the 
suspension of operations on certain of its routes, and the 
curtailment of a number of schedules over the remaining 
routes. In view of the uncertainty of the results of opera¬ 
tions under the new service pattern which became effective 
June 1, 1942, respondent desired that the rate fixed subse¬ 
quent to June 1, 1942, be tentative in effect and subject to 
review by the Board. Accordingly, under date of June 26, 
1942, respondent filed a petition seeking an order institut¬ 
ing a new rate proceeding to be effective as of June 1,1942. 
Since the submission of the case to us for decision reports 
of the results of operations under the new service pattern 
have been filed for the months of June, July, August, and 
September. These results are in the record through stipu¬ 
lation. They afford some basis for judging future results. 
Accordingly, we shall fix rates herein to become effective 
June. 1 , 1942 , with the understanding that upon respon¬ 
dent’s request filed pursuant to rule 6 of the Rules of Prac¬ 
tice, they will be subject to reconsideration from and after 
that date.” (4 C.A.B. at 25) (Italics added.) 

The present petition for reconsideration is filed pursuant 
to this express permission of the Board. 

6. Payments for the transportation of air mail at the 
rate established for Petitioner for the period beginning 
June 1, 1942, have not been sufficient, together with Peti¬ 
tioner’s other revenues, to render Petitioner a fair and 
reasonable return on its investment under honest, economi¬ 
cal and efficient management. In order to demon- 
3 strate this fact and in order to expedite considera¬ 
tion of the present petition, Petitioner has prepared 
a comprehensive analysis of the financial results of its 
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operations for the period from June 1, 1942, to December 
31, 1946. In such analysis Petitioner has carefully deter¬ 
mined the amounts of its invested capital, its revenues, and 
its expenses, which are properly allocable to its commercial 
operations in a rate proceeding. On this basis Petitioner 
has suffered very serious and damaging financial losses 
during the period in question. This comprehensive an¬ 
alysis of Petitioner’s financial results will be submitted to 
the Board as a supplement to this petition as soon as pos¬ 
sible. 

7. Petitioner earned a very moderate return on its in¬ 
vested capital during the period from June 1, 1942, to Au¬ 
gust 31, 1945. Petitioner’s financial results from its com¬ 
mercial operations for this period, after allowing for nor¬ 
mal income taxes, were substantially as follows: 


Net Profit After Taxes 
From Commercial Operations 


Average 

Period Invested Capital 

June 1, 1942, to 
December 31, 1942 $2,516,742 

1943 2,633,405 

1944 3,390,787 
January 1, 1945, to 

August 31, 1945 4,122,316 


Adjusted Net Profit 
After Taxes 

$ 83,843 
229,059 
388,193 

781,854 


On the average during this period Petitioner’s invested 
capital in its commercial operations was substantially $3,- 
150,923. Petitioner’s average net income for a 12 month 
period was approximately $456,292. This represented an 
average return on Petitioner’s investment of only 14.48% 
for the period from June 1, 1942, to August 31, 1945. Such 
rate of return was very moderate in that it was far less 
than that earned by nearly all of the other certificated air¬ 
lines during the same period. A detailed breakdown of the 
above statistics will be set forth in the supplementary data 
to be submitted to the Board. 
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8. Subsequent to September 1 , 1945 , Petitioner has in¬ 
curred very heavy financial losses which far more than wipe 
out the moderate profits earned by Petitioner between June 
1 , 1942 , and August 31 , 1945 . These losses result from sev¬ 
eral factors which have been entirely beyond the control 
of Petitioner: 

4 (a) In July 1945 American Airlines and certain 

other carriers with which Petitioner competes for a 
large part of its traffic filed with the Board passenger tar¬ 
iffs which proposed substantial reductions in the then exist¬ 
ing passenger fares. Specifically, American Airlines and 
such other carriers proposed to put into effect a basic pas¬ 
senger fare of 4.5 cents per passenger mile provided the 
Board \v:ould adopt an air mail rate of 45 cents per ton 
mile rather than the 32 cents per ton mile which the Board 
had set out in show cause orders with respect to such car¬ 
riers. 

Petitioner vigorously opposed the proposed reduction in 
passenger fares at that time and filed with the Board a 
petition for the suspension and investigation of the pro¬ 
posed fares. In support of such petition Petitioner pointed 
out that American Airlines and other carriers would ac¬ 
tually continue to receive very substantial subsidies in the 
form of air mail compensation and would impose their 
economic strength by assuming the rate-making privilege 
of smaller carriers having shorter mileages. Petitioner 
also advanced other very cogent reasons in opposition to 
the fare reduction proposed. A copy of such petition for 
suspension and investigation is attached hereto as Exhibit 
A and is hereby made a part of this petition. 

On July 12, 1945, Petitioner’s President wrote a letter 
to the Chairman of the Civil Aeronautics Board, stating 
among other things as follows: 

“It is likewise increasingly obvious that rate reductions 
are analogous to a two-edged swotd, in that on one hand 
rate reductions may appear to be in the public interest, but 
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on the other hand such reductions may actually be violently 
opposed to the public interest by virtue of drastically up¬ 
setting and even preventing fair competition, acting so as 
to seriously disrupt the basic economy of other competitive 
carriers, and directly necessitating additional government 
subsidy (Italics added.) 

5 A copy of this letter is attached hereto as Exhibit B 
and is hereby made a part of this petition. 

Despite these protests of Petitioner the Board failed to 
suspend or investigate the proposed fare reductions and 
permitted these reductions to become effective on August 
20, 1945. Petitioner was therefore compelled by circum¬ 
stances beyond its control to file with the Board a tariff 
establishing basic passenger fares similar to those pro¬ 
posed by American and other carriers. Under date of 
August 20, 1945, Petitioner’s President advised the Chair¬ 
man of the Board that this action was being taken. A copy 
of such letter is attached as Exhibit C and is hereby made 
a part of this petition. Petitioner’s tariff became effective 
September 10,1945. 

Petitioner’s reduction in passenger fares resulted im¬ 
mediately in a very serious reduction of the revenues 
received by Petitioner. Petitioner has necessarily con¬ 
tinued the low passenger fares in effect to the present time. 
Moreover, Petitioner believes that it may be necessary for 
it to continue all or many of these fares in effect indefi¬ 
nitely. 

(b) Even though the volume of Petitioner’s passenger 
traffic increased substantially during the first eight months 
of 1946, Petitioner suffered severe losses during these 
months. Since then, Petitioner’s losses have been accentu¬ 
ated by a serious decline in traffic during September, Octo¬ 
ber, November and December of 1946. 

(c) In the face of lower revenues from passenger traffic 
Petitioner has experienced rapidly rising costs. The work 
week for all employees, except flight personnel, has been 
reduced to forty hours without reduction in pay. The cost 
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of materials and supplies used in the conduct of Petition¬ 
er’s business has increased very substantially. Landing 
fees, rentals and many other cost items have also increased 
substantially. 

(d) Since the termination of hostilities Petitioner has 
reinstated service on three relatively weak routes, routes 
Nos. 34, 41 and 51. These routes had historically required 

a substantial mail-pay subsidy, but they were not 
6 being operated on June 1, 1942, and the Board estab¬ 
lished Petitioner’s current mail rate effective as of 
that date without reference to the operation of these three 
routes. On these routes Petitioner is, therefore, incurring 
substantial losses which were not contemplated in any way 
when the present mail rate was established. 

(e) Because of the nature of its route structure Peti¬ 
tioner has an inherently poor economic position. Petitioner 
is a short-haul carrier which has an average passenger haul 
of only 260 miles. Nevertheless, Petitioner must of neces¬ 
sity compete for a large share of its traffic with American 
Airlines, Eastern Air Lines, Northwest Airlines, Trans¬ 
continental and Western Air, and United Air Lines. Each 
one of these five carriers has an average passenger haul 
which is very much greater than that of Petitioner. Ameri¬ 
can is presently experiencing an average passenger haul of 
about 480 miles; Eastern, about 490 miles; Northwest, 
about 610 miles; TWA, about 785 miles; and United, about 
600 miles. In effect, the strong long-haul carriers with 
which Petitioner competes are utilizing the profits from 
their long-haul operations to subsidize their unprofitable 
short-haul operations. Petitioner has no comparable long- 
haul traffic with which to subsidize its short-haul opera¬ 
tions. What is more, some of Petitioner’s operations are 
so restricted that Petitioner finds itself at a very distinct 
competitive disadvantage in relation to its strong long- 
haul competitors. 

9. Petitioner has made a sincere and diligent effort to 
conduct operations on a commercially successful basis de- 
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spite its reduced passenger revenues, its greatly increased 
expenses and its unfavorable economic position. Petitioner 
Las instituted rigid economies. As will be shown in the 
supplementary data to be supplied to the Board, Petitioner 
has actually operated more efficiently and more economi¬ 
cally than any other carrier of large or similar size in the 
air transport industry. 

7 10. In spite of Petitioner’s best efforts and begin¬ 

ning shortly after September 10, 1945, the date of 
Petitioner’s passenger fare reduction, Petitioner has in¬ 
curred very serious and substantial operating losses: 

Net Profit Or (Loss) 


Month 

Before Taxes 

September 1945 

$ 55,474 

October 

49,793 

November 

(201,936) 

December 

(438,407) 

January 1946 

(391,461) 

February 

(428,858) 

March 

(208,402) 

April 

( 41,479) 

May 

(106,105) 

June 

( 70,257) 

July 

(147,232) 

August 

5,045 

September 

(330,279) 

October 

(231,087) 

November 

(484,431) 

December (estimated) 

(420,000) 


I Total ($3,389,622) 

It will be observed that Petitioner made a small profit in 
September and in October 1945. These two months of the 
3 ’ear, however, represent Petitioner’s peak traffic loads and 
highest operating performance factor. During these two 
months in 1945 Petitioner was also operating its equipment 
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at nearly 100% load factors because of war-induced travel. 
When these unusual circumstances were no longer present, 
beginning in November 1945, Petitioner incurred extremely 
heavy losses. For the period from September 1, 1945, to 
December 31,1946, Petitioner’s operating loss was approx¬ 
imately $3,389,622. A detailed breakdown of Petitioner’s 
financial data for this period from September 1, 1945, to 
December 31, 1946, will be set forth in the supplementary 
data to be supplied to the Board. 

8 11. Because of the serious financial losses recently 

experienced by Petitioner, Petitioner’s working cap¬ 
ital is being impaired and Petitioner is experiencing diffi¬ 
culty in financing capital expenditures. Petitioner’s recent 
losses have resulted in the elimination of all earned surplus 
accumulated by Petitioner since its inception in 1936, and 
in addition have resulted in the impairment of paid-in cap¬ 
ital in the amount of approximately $800,000 as of Decem¬ 
ber 31,1946. Unless these losses, over which Petitioner has 
no control, are offset by the increase in mail rate herein re¬ 
quested, Petitioner’s entire operation will be seriously and 
perhaps permanently impaired. 

12. Pursuant to section 406 (c) of the Civil Aeronautic^ 
Act of 1938, as amended, Petitioner states and believes that 
it should be paid for the transportation of mail on its sys¬ 
tem at the fair and reasonable rate of 18.12 cents per rev¬ 
enue plane course mile (on all revenue plane course miles 
-without regard to base mileage or to base poundage) for the 
period beginning June 1, 1942, and ending December 31, 
1946. This is the rate which is necessary to render Peti¬ 
tioner a fair and reasonable return of 10% on its invest¬ 
ment during such period. In arriving at this rate Peti¬ 
tioner has offset all profits during this period (including 
those profits prior to September 1,1945, which constituted 
slightly more than a 10% return) against all losses in¬ 
curred. The supplementary data to be supplied to the. 
Board will contain an analysis of the method by which Peti¬ 
tioner arrived at this rate. 
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13. Pursuant to section 406 (c) of the Civil Aeronautics 
Act of 1938, as amended, Petitioner presently states and 
beileves that it should be paid for the transportation of 
mail on its system at the fair and reasonable rate of 30 
cents per revenue plane course mile (on all revenue plane 
course miles without regard to base mileage or to base 
poundage) on and after January 1, 1947. This is the rate 
which is presently regarded as necessary to render Peti¬ 
tioner a fair and reasonable return of 10% on its invest¬ 
ment on and after January 1,1947. In arriving at this rate 
Petitioner has relied primarily upon the fact that it needed 
a rate of 30.05 cents per revenue plane course mile for the 
12 months ending December 31, 1946, and a rate of 30.10 
cents per revenue plane course mile for the 16 
9 months from September 1, 1945, to December 31, 
1946. Because of the tremendous uncertainties pres¬ 
ently facing Petitioner and the whole airline industry it is 
extremely difficult to state this future rate with definiteness. 
It is therefore requested that any statement of this rate by 
the Board be made temporary and subject to further review 
by the Board. The supplementary data to be supplied to 
the Board will contain an analysis of the method by which 
Petitioner arrived at this rate. 

Wherefore, Petitioner requests that the Board: 

(1) Grant reconsideration, rehearing and reargument as 
to the order dated December 16, 1942, insofar as it estab¬ 
lished a rate of .3 mill per pound mile for the transporta¬ 
tion of mail over Petitioner’s system effective June 1,1942; 
and 

(2) Enter an order establishing a rate of 18.12 cents per 
revenue plane course mile (on all revenue plane course 
miles without regard to base mileage or to base poundage) 
for the period between June 1,1942, and December 31,1946, 
both dates inclusive; and 

(3) Enter an order establishing a rate of 30 cents per 
revenue plane course mile (on all revenue plane course 
miles without regard to base mileage or to base poundage) 
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to be effective on and after January 1, 1947, subject, how¬ 
ever, to reconsideration and further review by the Board; 
and 

(4) Grant such other and further relief as it may deem 
appropriate. 

Respectfully submitted, 
Pennsylvania-Central Airlines Corporation 

/s/ C. Bedell Monro, 

President. 

10 State of Virginia, County of Arlington, ss : 

C. Bedell Monro, being first duly sworn, upon his oath, 
deposes and says, that he is the President and the Chief 
Executive Officer of Pennsylvania-Central Airlines Cor¬ 
poration ; that he has read and is familiar with the contents 
of the foregoing petition and the attached exhibits; that he 
intends and desires that in granting or denying the rights 
and privileges therein applied for the Board shall place full 
and complete reliance on the accuracy of each and every 
statement therein contained; that he is familiar with the 
facts therein set forth; that to the best of his information 
and belief, every statement contained in the foregoing peti¬ 
tion is true and no such statement is misleading; that, in 
his opinion, the petition does not omit to state any facts 
known to him which would be deemed by the Board to be 
of importance to it in reaching its determination in connec¬ 
tion therewith. 

/s/ C. Bedell Monro, 

President. 

Subscribed and sworn to before me by the above-named 
party this 14th day of January, 1947. 

/s/ Hugh J. Martha, 

(seal) Notary Public. 

My commission expires April 14, 1947. 
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11 Exhibit A. 

BEFORE THE CIVIL AERONAUTICS BOARD 

In the Matter of Reduction in the Passenger Fares of 

American Airlines, Inc., United Air Lines, Inc., Eastern 
Air Lines, Inc., Northwest Airlines, Inc., 

under Section 1002 of the Civil Aeronautics Act of 1938, as 

Amended. 

Petition for Suspension and Investigation. 

Pennsylvania-Central Airlines Corporation (hereinafter 
referred to as PC A) respectfully petitions the Civil Aero¬ 
nautics Board to suspend and institute an investigation of 
the proposed passenger fare reduction of 

(a) American Airlines, Inc. (hereinafter referred to as 
American); 

(b) United Air Lines, Inc. (hereinafter referred to as 
United); 

(c) Eastern Air Lines, Inc. {hereinafter referred to as 
Eastern); 

(d) Northwest Airlines, Inc. (hereinafter referred to as 
Northwest); as filed July 20,1945, under Supplement No. 1 
of Local and Joint Passenger Fares Tariff No. PF-1, CAB 
No. 5, ATB No. 5, as amended, and 

(e) Other carriers which may subsequently file amended 
tariffs to meet competitively the reduction in fares insti¬ 
tuted by the above. 

In support of its petition PCA states: 

(1) That the Congress of the United States in creating 
the Civil Aeronautics Act of 1938 prescribed a series of 
regulations governing the operation of air carriers and 
vested with the Civil Aeronautics Board the administra¬ 
tion of the policies deemed necessary for an adequate 

12 and efficient air carrier service, designed to meet the 
1 need in the public interest of adequate and efficient 
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transportation of persons and property by air carriers at 
the lowest cost consistent with furnishing such service. 

(2) That the Civil Aeronautics Act of 1938 protects the 
public interest from the promulgation of rates for the car¬ 
riage of persons and property until the Civil Aeronautics 
Board has applied the prescribed rules of rate making and 
has determined that such rates are in the best public in¬ 
terest. 

(3) That basic rate structures should not be disturbed 
nor drastically reduced at this time by individual carriers, 
but must, in order to protect the public interest, be estab¬ 
lished under the judicious administration and control of the 
Civil Aeronautics Board, with full consideration as to the 
present and future economic self-sufficiency of the entire 
industry to support reductions in rates. 

(4) That rate reductions may appear to be in the public 
interest, but such reductions may be violently opposed to 
the public interest by virtue of drastically upsetting and 
even preventing fair competition, acting so as to seriously 
disrupt the basic economy of other competitive carriers, 
and directly necessitating additional government subsidy. 

(5) That American’s recent petition to the Civil Aero¬ 
nautics Board in Docket 1698 is an attempt to abprt the 

# administrative and procedural responsibilities of the Civil 
Aeronautics Board as established by the Congress of the 
United States in the Civil Aeronautics Act of 1938. 

(6) That in its petition in Docket 1698, American pro¬ 
poses to inaugurate on or before August 15, 1945, reduc¬ 
tions in passenger fares designed to yield American 4.5 
cents per passenger mile, based upon airport to airport 
mileage, equivalent at 200 pounds per passenger to 45 cents 
per ton mile. Said petition proposes that all round trip 
and other forms of discounts be eliminated and that an air 
express tariff to yield American approximately 45 cents per 

ton mile be approved. Said petition further pro- 
13 poses that the Civil Aeronautics Board fix and de¬ 
termine a rate of mail compensation of 45 cents per 




24 


ton mile and concurrently terminate the Board’s show 
cause order in Docket 1698. 

(7) That American’s action circumvents the basic prin¬ 
ciples set forth in the Civil Aeronautics Act of 1938 under 
which the Board has seen fit to issue a show cause order 
for the express purpose of establishing an air mail rate of 
32<* per ton mile as contrasted with the present 60^ per ton 
mile rate. The proposed 45^ per ton mile rate for air mail 
would yield American $1,642,480 in excess of the amount 
determined as fair and reasonable by the Civil Aeronautics 
Board (calculated on the basis of air mail carrier for the 
twelve months ended April 30, 1945). 

(8) That American proposes to maintain a substantial 
subsidy in the form of air mail revenue by proposing that 
a substantial air mail subsidy be continued, and distorts its 
intention under the guise of volunteering passenger fare 
reductions for the public. 

(9) That American, by its action, exploits for its own 
interests the benefits and security accorded it in recent 
years under the terms of the Civil Aeronautics Act, and 
now seeks to impose the economic self-sufficiency thus ac¬ 
quired, upon carriers in a less favorable economic posi¬ 
tion. 

(10) That transportation history is replete with instances • 
where monopolistic control was brought about through the 
general imposition of a rate structure upon all other car¬ 
riers predicated upon the peculiar and favorable economic 
structure and territorial control enjoyed by one carrier. 

(11) That a transcontinental carrier in setting rates 
superimposes such rates upon intermediate carriers be¬ 
cause of competition, irrespective of the economic impact 
upon or stability of the other carriers. 

(12) That American’s proposal to establish a fixed rate 
of 45^ per ton mile for the carriage of passengers, air mail 
and express is economically unsound. 

(13) That the Civil Aeronautics Board in its show cause 
order found that the cost of carrying air mail plus a reason- 
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ble profit for the carriers named is 32^ per ton mile. 
14 On this basis the airlines named in the show cause 
order have, during the twelve months ended April 30, 
1945, received the foiling subsidy: 


12 Months to April 30,1945 
Mail Pay at 60^ per Ton Mile 
in Excess of Such Pay at 32^ per Ton Mile 


American 

United 

TWA 

Eastern 


$ 3,537,648 
$ 5,618,579 
$ 3,233,699 
$ 1,582,355 


(14) That establishment of a 45^ per ton mile air mail 
rate still contains an element of subsidy to the extent of 13^ 
per ton mile over the rate of 32^ per ton mile which the Civil 
Aeronautics Board has considered a reasonable service rate 
with profit. Based on the mail carried by the airlines 
named in the Civil Aeronautics Board’s show cause order 
in the twelve months to April 30, 1945, such subsidy is cal¬ 
culated as follows: 

Subsidy of 13^ per Mail Ton Mile 
12 Months to April 30,1945 


American 

United 

TWA 

Eastern 


$1,642,480 
$2,614,125 
$1,510,547 
$ 734,665 


(15) That American is imposing its economic strength 
by assuming the rate making privileges of other carriers 
having shorter mileages. 

Wherefore, PCA respectfully prays that the Civih Aero¬ 
nautics Board 

(1) suspend and institute an investigation of the pro¬ 
posed passenger fare reduction of American Airlines, Inc., 
United Air Lines, Inc., Eastern Air Lines, Inc., and North¬ 
east Airlines, Inc., as filed July 20,1945, under Supplement 
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No. 1 of Local and Joint Passenger Fare Tariff No. PF-1, 
CAB No. 5, ATB No. 5, as amended, and other carriers 
which may file amended tariffs subsequently to meet com¬ 
petitively the reduction in fares instituted by the above 
carriers; 

15 (2) order a hearing on this complaint and grant 

PCA the right to present evidence in support of its 
petition; and 

(3) such other relief as the Civil Aeronautics Board may 
deem to be in the public interest. 

Kespectfully submitted, 
Pennsylvania-Central Airlines Corporation 
By C. Bedell Monro, President 

State of Virginia 
County of Arlington ss: 

C. Bedell Monro, being first duly sworn, upon his oath, 
deposes and says that he is the President and the Chief 
Executive Officer of Pennsylvania-Central Airlines Cor¬ 
poration: that he has read and is familiar with the contents 
of the foregoing petition; that he intends and desires that 
in granting or denying the rights and privileges therein ap¬ 
plied for the Board shall place full and complete reliance 
on the accuracy of each and every statement therein con¬ 
tained; that he is familiar with the facts therein set forth; 
that to the best of his information and belief every state¬ 
ment contained in the foregoing petition is true and no such 
statement is misleading. 

C. Bedell Monro, President 

Subscribed and sworn to before me by the above-named 
party this 25th day of July, 1945. 

Hugh J. Murtha, 

Notary Public 
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Exhibit B. 

16 PCA 

THE CAPITAL AIRLINE 

General Offices, Washington National Airport, 
Washington 25, D. C. 

Copy 

July 12,1945 

Honorable L. Welch Pogue, Chairman 
Civil Aeronautics Board 
Washington, D. C. 

Dear Mr. Pogue: 

On behalf of Pennsylvania-Central Airlines Corporation, 
I am respectfully requesting that the Civil Aeronautics 
Board deny the recent application of American Airlines for 
the reduction in passenger rates to take effect on August 
15, 1945. We feel that under no circumstances should that 
petition be granted without a complete investigation and 
hearing attended by all interested parties. 

The Congress of the United States in creating the Civil 
Aeronautics Act of 1938 prescribed a series of regulations 
governing the operation of air carriers and vested with the 
Civil Aeronautics Board the administration of the policies 
deemed necessary for an adequate and efficient air carrier 
service, designed to meet the need in the public interest of 
adequate and efficient transportation of persons and prop¬ 
erty by air carriers at the lowest cost consistent with fur¬ 
nishing such service. 

In promulgating the regulations in question, Congress 
recognized the dangers inherent in rate making and speci¬ 
fically delegated to the CAB the power to prescribe rates 
and practices of air carriers. 

PCA submits that the intent of Congress is entirely clear 
and that the Civil Aeronautics Act of 1938 protects the 
public interest from the promulgation of rates for the car- 
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riage of persons and property until the Civil Aeronautics 
Board has applied the prescribed rules of rate making and 
has determined that such rates are in the best public 
interest. 

PCA was one of the first airlines, if not the first, to point 
out the absolute necessity of a passenger rate reduction 
throughout the industry as the only basis upon which the 
full potential of air transportation could be realized. Our 
Company has also emphasized that rate making was a mat¬ 
ter of scientific analysis and determination, and not a 
question of hasty decision made during abnormal periods 
and without regard to the broad overall development of a 
sound and vigorous air transport system. We have also 
stated, publicly and in hearings before your Board, that 
unless there was the proper balance among component units 
in the industry, not as to size but as to competitive and de- 
velopmeat opportunity in adequate traffic generating areas, 
necessary rate reductions could not be effected without 
serious injury to the majority of carriers and the resultant 
perpetuation of control on a monopolistic basis. Certainly, 
such a situation would be disastrous to the public 
interest. 

17 j PCA has in no way changed this long standing 
policy. Naturally, we have been forced to meet fare 
reductions instituted by other carriers where competitive 
services were involved. In some few instances we have 
initiated minor point-to-point fare adjustments. In our 
opinion, American Airlines’ recent move, added to fare re¬ 
ductions previously effected, will, if approved by the 
Board, be destructive to many companies in the industry 
and will tend to create a chaotic economic condition. 

It is, therefore, increasingly obvious that basic rate 
structures should not be disturbed nor drastically reduced 
at this time by individual carriers, but must, in order to 
protect the public interest, be established under the 
judicious administration and control of the CAB, with full 
consideration as to the present and future financial self- 
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sufficiency of the entire industry to support reductions in 
rates. 

It is likewise increasingly obvious that rate reductions 
are analogous to a two-edged sword, in that on one hand 
rate reductions may appear to be in the public interest, but 
on the other hand such reductions may actually be violently 
opposed to the public interest by virtue of drastically up¬ 
setting and even preventing fair competition, acting so as 
to seriously disrupt the basic economy of other competitive 
carriers, and directly necessitating additional government 
subsidy. 

American Airlines’ recent petition to the CAB is tanta¬ 
mount to an avowed effort to abort the administrative and 
procedural responsibilities of the CAB as established by 
the Congress of the United States in the Civil Aeronautics 
Act of 1938. 

By means of a telegram sent by Mr. C. R. Smith, Chair¬ 
man of the Board of American Airlines, Inc., a copy of 
which you have undoubtedly received, we have been advised 
that American intends to reduce passenger rates on August 
15, 1945, to a level that will give that company approxi¬ 
mately four and one-half cents per passenger mile on an 
airport to airport basis. 

This petition advocates that there will be no round trip 
discount or other forms of discount and states that their 
rates are to be established entirely without discounts. At 
the same time, American proposes an Air Express Rate 
designed to yield that company approximately forty-five 
cents per ton mile and further proposes that the Board fix 
forty-five cents per ton mile as a fair and reasonable rate 
for the iransportation of mail. 

American’s action necessitates our strongest possible 
protest on the premise that their proposal is definitely and 
decidedly contrary to the public interest and intended to 
usurp the prerogatives of rate making delegated to the 
Board by the Civil Aeronautics Act of 1938. 
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American’s action is obviously designed to circumvent 
the basic principles set forth in the Civil Aeronautics Act 
of 193S under which the Board has seen fit to issue a show 
cause order for the express purpose of establishing an air 
mail rate of 32^ per ton mile as contrasted with the present 
60^ per ton mile rate. This fact is clearly established in 
considering that the proposed 45^ per ton mile rate for 
airmail will yield American $1,642,480 in excess of the 
amount determined as fair and reasonable by the Board 
(calculated on the basis of airmail carried for the twelve 
months ended April 30, 1945). 

18 American is obviously bent in maintaining a high 
subsidy in the form of airmail revenue by bluntly 
proposing that a substantial airmail subsidy be continued, 
and distorts its intention under the guise of volunteering 
passenger fare reductions for the public during a period of 
abnormal passenger traffic development caused by wartime 
conditions. 

American, in effect, proposes to exploit for its own in¬ 
terest the benefits and security accorded it in recent years 
under the terms of the Civil Aeronautics Act, and now seek:*; 
to impose the economic self-sufficiency thus acquired, upon 
carriers in a less favorable economic position. 

Transportation history is replete with instances where 
monopolistic control was brought about through the general 
imposition of a rate structure upon all other carriers pred¬ 
icated upon the peculiar and favorable economic structure 
and territorial control enjoyed by one carrier. 

While American’s petition is isolated to their company 
exclusively, adoption of such a rate basis by American 
would necessarily force other carriers onto a similar basis. 
A transcontinental carrier in setting rates superimposes 
such rates upon intermediate carriers because of competi¬ 
tion, irrespective of the economic impact upon or stability 
of the smaller carriers. This fact alone is indicative that 
American’s action in this instance is detrimental to the 
public interest and contrary to the policies announced many 
times by the Civil Aeronautics Board. 
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American’s proposal to establish a fixed rate of 45^ per 
ton mile equally for the carriage of passengers, airmail and 
express would appear to be faulty and unsound. By its own 
admission it has indicated its inability to determine the rel¬ 
ative costs of transporting passengers, express and mail, 
and yet it second guesses the Board’ proposal of an airmail 
rate of 32^ per ton mile by asking for a 45^ per ton mile 
rate. In our opinion, fundamental facts must necessarily 
be considered in determining an overall rate, and it is well 
known by the Board and by American Airlines that long 
haul versus short haul operation, territorial coverage, 
volume and terminal costs are pertinent factors. 

All of those factors, as well as others well known and 
equally important, vary as between carriers and as between 
geographical areas, and serve to discount and nullify the 
assumption that a 45^ per ton mile rate is fair and equitable 
to all. 

The recent authority granted to American Airlines, Inc., 
which permits that company to acquire and absorb into its 
present structure the additional facilities and intercontin¬ 
ental operation of American Export Airlines, serves to 
illustrate the fact that American can now further influence 
smaller carriers through its control of such a vast portion 
of domestic and foreign air commerce. Unless rate mani¬ 
pulation is carefully regulated, a definite trend is estab¬ 
lished toward monopolistic restraint of trade. 

Yours very truly, 

/s/ C. Bedell Monro 
C. Bedell Monro 
President 

cbm :as 

CC: Honorable Edward Warner 
Honorable Harllee Branch 
Honorable Osweld Ryan 
Honorable Josh Lee 
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Exhibit C. 

19 P. C. A. 

THE CAPITAL AIRLINE 

General Offices, Washington National Airport, 
Washington 25, D. C. 

Copy 

i August 20, 1945. 

Honorable L. Welch Pogue, Chairman 
Civil Aeronautics Board 
Washington, D. C. 

Dear Mr. Pogue: 

Under date of July 12, 1945, we wrote you inviting your 
attention to the impact upon the air transport industry of 
the reduction in fares proposed by American Airlines and 
other carriers. Under date of July 25,1945, we lodged with 
the Board a formal petition praying for a suspension of the 
proposed new rates and fares until such time as the Board 
could make a thorough investigation of the problems 
arising from this proposal as they affect the public interest 
and the sound development of the industry. 

The proposed new fares, as filed, take effect today. The 
Board, however, has to date seen fit to take no formal action 
upon our petition. This situation indicates a conclusion on 
the part of the Board that no such general investigation of 
the fare structure as prayed for by PCA is necessary at 
this time. 

It has always been PCA’s position that the benefits of air 
transport should ultimately be made available to the great 
majority of the people and that as soon as possible air 
transportation should become a mass-transportation busi¬ 
ness. Our petition was specifically and solely designed to 
raise, in the public interest, the question as to whether or 
not that time had yet arrived for the industry as a whole. 
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The Board, of course, has available to it sources of infor¬ 
mation of the widest possible scope in regard to the over-all 
industry problems and status. Deeming the Board’s posi¬ 
tion at this time a finding of the practicability and desira¬ 
bility, for the industry as a whole, of a passenger rate of 
approximately 4*4 cents per mile, PCA is today making the 
appropriate filings to adjust its system rate to that average 
level. 

Very truly yours, 

/s/ C. Bedell Monro 
C. Bedell Monro, 

President. 

cbm.:bs 

cc: Honorable Edward Warner 
Honorable Harllee Branch 
Honorable Oswald Ryan 
Honorable Josh Lee 

• •••**••*• 

Filed Feb. 3, 1947 

Supplement to Petition for Reconsideration of Order Es¬ 
tablishing a Rate for the Transportation of Mail on 
the System of Pennsylvania-Central Airlines Corpora¬ 
tion, and for Further Relief. 

On January 14,1947, Pennsylvania-Central Airlines Cor¬ 
poration (hereinafter referred to as “Petitioner”) filed in 
this proceeding a petition requesting reconsideration of the 
order of the Board establishing the current rate for the 
transportation of mail on Petitioner’s system and request¬ 
ing further relief. At that time Petitioner stated that it 
had prepared a comprehensive analysis of the financial re¬ 
sults of its commercial operations for the period from June 
1, 1942, to December 31, 1946, and would submit such 
analysis to the Board in order to demonstrate its very 
serious financial losses and in order to expedite this pro¬ 
ceeding. Petitioner also stated that it would supply the 
Board with an analysis to demonstrate that Petitioner has 
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actually operated more economically and more efficiently 
than any other carrier of larger or similar size in the air 
transport industry. These analyses are supplied herewith. 

In support of the petition of January 14,1947, Petitioner 
attached thereto, and made a part thereof, Exhibits A, B 
and C. The supplementary analyses supplied herewith, 
and hereby made a part of the petition filed on January 14, 
1947, are as follows: 

1. Exhibit D—This exhibit sets forth a summary of Peti¬ 
tioner’s operating results in its commercial operations 

during the period from June 1,1942, to December 31, 
22 1946. It demonstrates that Petitioner made a mod¬ 

erate profit during the period from June 1, 1942, to 
August 31,1945, but that Petitioner has incurred extremely 
serious and damaging financial losses since September 1, 
1945. These losses were such that during the period from 
September 1, 1945, to December 31, 1946 Petitioner needed 
a mail rate of 30.10 cents per revenue plane course mile in 
order to earn a reasonable return of 10% on its invested 
capital. During the calendar year 1946 Petitioner needed 
a rate of 30.05 cents per revenue plane course mile in order 
to earn such a return. For the longer period from June 1, 
1942, to December 31, 1946, Petitioner required a rate of 
18.12 cents per revenue plane course mile in order to earn 
such a return. 

This Exhibit D contains, for the period from June 1, 
1942, to December 31, 1946, a statement of Petitioner’s in¬ 
vested capital as adjusted, income or loss as adjusted, and 
mail revenue needed to earn 10% on invested capital after 
taxes. 

2. Exhibit E—This exhibit shows, for the period from 
June 1, 1942, to December 31, 1946, the adjustments in 
invested capital which are necessary to determine the in¬ 
vested capital utilized in Petitioner’s commercial opera¬ 
tions. 

3. Exhibit F—This exhibit shows, for the period from 
June 1, 1942, to December 31, 1946, the adjustments in 
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Petitioner's profit and loss figures which are necessary to 
determine the profit and loss properly allocable to Peti¬ 
tioner's commercial operations. 

4. Exhibit G—This exhibit shows, for the period from 
June 1,1942, to December 31,1942, the adjustments in mail 
revenue received which are necessary to exclude therefrom 
the mail revenue which was actually received during such 
period but which was properly allocable to operations prior 
to June 1, 1942. 

23 5. Exhibit H—This exhibit demonstrates that Peti¬ 
tioner has operated under a most “honest, economi¬ 
cal and efficient" management within the meaning of sec¬ 
tion 406(b) of the Civil Aeronautics Act. It shows that 
Petitioner has operated far more economically and effi¬ 
ciently than any of its principal competitors, American 
Airlines, Eastern Air Lines, Transcontinental and Western 
Air, and United Air Lines. This exhibit shows conclu¬ 
sively that the peculiar conditions affecting Petitioner's 
operations place Petitioner in a poor economic position and 
create an extremely urgent need for an increase in Peti¬ 
tioner’s air mail compensation. 

6. Exhibit I—This exhibit shows that Petitioner has 
operated more economically and efficiently than any of the 
carriers of comparable size in the airline industry. 

Respectfully submitted, 

Pennsylvania-Central Airlines 
Corporation 

By /s/ C. Bedell Monro 

C. Bedell Monro, President 

24 State of Virginia, 

County of Arlington, ss: 

C. Bedell Monro, being first duly sworn, upon his oath, 
deposes and says, that he is the President and the Chief 
Executive Officer of Pennsylvania-Central Airlines Corpo- 
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ration; that he has read and is familiar with the contents of » 
the foregoing supplement and the attached exhibits; that 
he intends and desires that in granting or denying the 
rights and privileges therein applied for the Board shall 
place full and complete reliance on the accuracy of each 
and every statement therein contained; that he is familiar 
with the facts therein set forth; that to the best of his in¬ 
formation and belief, every satement contained in the fore¬ 
going supplement is true and no such statement is mis¬ 
leading; that, in his opinion, the supplement does not omit 
to state any facts known to him which would be deemed by 
the Board to be of importance to it in reaching its determi¬ 
nation in connection therewith. 

By /s/ C. Bedell Monro 

C. Bedell Monro, President 

Subscribed and sworn to before me by the above-named 
party this 3rd day of February, 1947. 

/s/ Hugh J. Murtha 

Hugh j. Murtha, Notary Public 

My Commission expires: April 14,1947 
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Data 

1942 

June 

Total 

Planes 

11 

Places 
Leased 
to AAF 

Percent of 
Leased to 

Net Book Value 
of Total Flight 
Bouinwnt 

5- 

45.5 

11,145,829 

July 

11 

5 

45.5 

1,125,183 

August 

11 

5 

45.5 

1,103,234 

September 

11 

5 

45.5 

1,093,785 

October 

11 

5 

45.5 

• 1,052,866 

November 

11 

5 

45.5 

1,020,675 

December 

11 

5 

45.5 

997.756 

AVERAGE - 

7 MONTHS 

1942 


>1.977,947 


A242 


January 

11 

5 

45.5 

*1,242,723 

February 

11 

5 

45.5 

1,217,618 

March 

11 

5 

45.5 

1,251,383 

April 

11 

5 

45.5 

1,236,769 

May 

10 

4 

40.0 

1,145,488 

June 

10 

4 

40.0 

1,113,183 

July 

11 

4 

36.4 

1,075,613 

August 

11 

4 

36.4 

1,039,327 

September 

11 

3 

27.3 

1,008,515 

October 

11 

3 

27.3 

977,628 

November 

11 

3 

27.3 

955,632 

December 

11 

3 

27.3 

937.999 

AVERAGE 

- 12 MONTHS 1943 


*1,199,157 - 


January 

10 

3 

30.0 

* 896,776 

February 

10 

3 

30.0 

862,904 

March 

10 

3 

30.0 

831,012 

April 

10 

2 

20.0 

796,630 

May 

9 

1 

11.1 

72A.033 

AVERAGE 

- 12 MONTHS 1944 


* 350.946 

AVERAGE 

- 39 MONTHS ENDED 8/31/45 

A 639.809 


AVERAGE - PERIOD 6A/42 - 12/31/46 * 453.683 
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EXHIBIT C 


F^STLVAm>C BTOAL AIRLDgg CCBPCBATIOM 
ADJUSTMENTS TO 1942 MAIL BEVEKJE 


Health 

1942 

Mail Poond 
UlM 

Mall Revenue 

At .3 Mill Par 
Pound mi* 
(Exhibit D) 

Mall Revenue 
Par Books 

Excess of 
Books Over 

(Exhibit F) 

Jos* 

50,976,031 

( 

15,293 

$ 

24,789 

♦ 9,496 

July 

45,867,979 


13,760 


25,678 

11,918 

August 

50,189,527 


15,057 


25,394 

10,337 

Septeaber 

65,951,122 


19,785 


23,524 

3,739 

October 

59,282,081 


17,785 


26,382 

8,597 

November 

64,339,073 


19,302 


27,632 

8,330 

December 

64.4ftft.275 


19.408 


135.049 

115.641 

TOTAL 

AQ1.292,«g 


I»,290 

* 

288.448 

t 
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39 Exhibit H. 

PCA’s Need for Additional Mail Pay Besults from Condi¬ 
tions Pecular to Its System and Exists Despite Its Eco¬ 
nomical and Efficient Management. 

Section 406(b) of the Civil Aeronautics Act of 1938 reads 
in part as follows: 

“In fixing and determining fair and reasonable rates of 
compensation under this section, the Authority, consider¬ 
ing the conditions peculiar to transportation by aircraft 
and to the particular air carrier * * *, may fix different 
rates for different air carriers * * *. In determining the 
rate in each case, the Authority shall take into considera¬ 
tion, among other factors, * * * the need of each such air 
carrier for compensation for the transportation of mail 
sufficient to insure the performance of such service, and, 
together with all other revenue of the air carrier, to enable 
such air carrier under honest, economical, and efficient 
management, to maintain and continue the development of 
air transportation to the extent and of the character and 
quality required for the commerce of the United States, the 
Postal Service, and the national defense.” 

In fixing rates, therefore, the Civil Aeronautics Board is 
charged with a twofold responsibility. It is to consider 

(a) the conditions peculiar to the particular air carrier and 

(b) the need for that carrier for mail compensation suffi¬ 
cient to enable it, under honest, economical and efficient 
management, to maintain proper development of air trans¬ 
portation. The purpose of this exhibit is to show that the 
unusual and adverse conditions under which PCA operates 
are responsible for PCA’s current economic condition. 
Secondly, this exhibit points out that when judged by any 
fair standard PCA’s management is most economical and 
efficient. 

There are two basic conditions peculiar to PCA which the 
Board should have in mind in considering PCA’s mail pay 
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petition. The first is that PCA has one of the shortest 
average hauls in the air transportation business. Secondly, 
PCA competes for almost half of its entire business with 
the Big Four—American, Eastern, TWA and United—and 
does so at a distinct competitive disadvantage in most 
instances. PCA is the only one of the domestic airlines 
which must operate under both of these serious handicaps. 
The following pages of this exhibit establish beyond ques¬ 
tion that PCA’s management is a most efficient and eco¬ 
nomical one. Despite the best efforts of its management, 
however, the operating difficulties peculiar to the PCA 
system result in an inability on PCA’s part to operate 
profitably and to maintain a proper development of air 
transportation with its existing mail pay. 

40 PCA’s Revenues Are Necessarily Lower Per 
Plane Mile and Its Expenses Are Necessarily 
Higher Than Those of Its Competitors. 

The difficulties of PCA are best shown by Page 23 of this 
exhibit. Therein PCA’s 1945 per plane mile revenues and 
expenses and net income from operation are compared with 
those of American, United, TWA, and Eastern because it 
is with those systems that PCA competed for 45% of its 
total traffic in June 1946 (see Page 22 of this exhibit). The 
year 1945 is here used as a basis for comparison because 
it was the last full year in which these carriers were oper¬ 
ating comparable equipment. 

It will be noted that in 1945, at present passenger rates, 
PCA revenue per plane mile would have amounted to 85.52^ 
as compared with 99.67^ on the average for the Big Four. 
This additional revenue per mile is no picayune advantage 
for the Big Four and no small disadvantage for PCA. And, 
furthermore, as more fully outlined, there is nothing much 
that PCA can do about it. 

On the expense side, PCA’s expenses per mile are higher 
than its competitors’. If properly analyzed, it will be found 
that PCA is an extremely efficient and economical operator. 
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The higher costs per plane mile are the inevitable result of 
the short-haul business. There should be no question about 
this. Our experience with short-haul operation is the same 
as the experience of other operators over short-haul seg¬ 
ments of their systems. The following was American’s 
position in the New York-Boston Service Case.: 

“American pointed out that the New York-Boston route 
is a short-haul, high cost, low profit operation. The average 
fare per passenger over the 186-mile route in 1941 was 
$9.44 whereas the average fare per passenger on Ameri¬ 
can’s system was $20.22. American further pointed out 
that many costs, such as advertising cost to obtain the 
passenger, reservation cost to seat him, and the cost of 
ticketing him and the auditing of his ticket, are as great for 
the New York-Boston passenger paying $9.90 as it is for 
a New York-Los Angeles passenger who pays $138.85. It 
points out that flight costs are proportionately higher on a 
short-haul than on a long-haul operation and that the aver¬ 
age speed on route No. 18 for 1941 was 151 miles per hour 
while that on American’s system was 170 miles. Another 
important factor American points out which has greatly 
increased cost on a short-haul operation is the fre- 
41 quency and proximity of intermediate stops peculiar 
to the New York-Boston route. Route No. 18 costs 
for the year ended June 30,1941, were 81.38 cents per mile 
while costs on American’s route No. 4 between Dallas, Tex., 
and Los Angeles, which has fewer stops, greater speed, and 
longer-haul traffic, for the year ended June 30, 1941, were 
60.06 cents per mile.” 

Examiner’s Opinion, Page 27; Docket 
13-401-B-l, et al. January 22, 1944. 

American found this to be true on Route 18. PCA has a 
whole system of similar short-haul routes. 

Finally, with less revenue and more expenses it is per¬ 
fectly understandable that profits, if any, will be small. 
Profits are important That is why U. S. Steel, American 
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Can and PCA are in business. That is why the stockholders 
of PCA have supplied the cash to be in business. PCA, and 
its stockholders, however, have had only fleeting glimpses 
of profits. The stockholders have received one 25^ dividend 
on their investment. For all the years of its operations 
PCA showed (as of December 31, 1946) a deficit in paid-in 
capital of approximately $800,000. Thus, twenty years of 
operations have been conducted at a loss. 

As shown by Page 23, PCA in 1945, at present passenger 
rates, would have lost 4.17^ per plane mile as compared to 
profits averaging 18.75^ per mile for its competitors. As 
will be shown subsequently, that disparity has always 
existed. This disparity holds enormous dangers to PCA’s 
economic self-sufficiency. As long as it exists, PCA is low 
man on an economic escalator. At any time when PCA 
makes money its competitors make enormous profits. 
These profits will be passed on to the public through lower 
rates either at the Board’s request or on the airlines’ initia¬ 
tive. PCA wil have to follow suit whether it can afford to 
or not. This happened in August 1945, and will continue 
to happen. 

42 Heretofore, where we say that PCA, at present 
passenger rates, would have suffered substantial 
losses as compared with the substantial profits of its com¬ 
petitors, the per plane mile measurement was used. This 
is a proper measurement when comparing the economic 
profit-ability of one carrier with another. We all use about 
the same types of aircraft. The revenues we can get out 
of each airplane or per airplane mile and the expenses we 
incur per airplane or per airplane mile dictate whether or 
not we operate at a profit or loss and how we stand profit- 
wise in relation to other carriers. 

The per plane mile yardstick, however, is useless as a 
measure of the efficiency or inefficiency of any carrier. Con¬ 
sequently we have to look to other yardsticks. This we do 
in the subsequent paragraphs of this report. Therein we 
find that PCA cannot get as much revenue per plane mile 
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as its competitors and its expenses are of necessity higher 
per plane mile than those of its competitors. Furthermore, 
we find that those facts are inescapable even though PC A 
is a most efficient and economical operator. 

PCA Cannot Obtain as Much Revenue Per Plane Mile as 

Its Competitors. 


1.* PCA’s Passenger Loads per Plane Are Unprevent- 
ably Lower—In 1945, PCA developed only 16.95 passengers 
per plane. United, Eastern and American each enjoyed 
approximately 17.75 passengers, or approximately one 


Per Revenue Plane Mile 

Available Seats (1945) 
Passengers (1945) 
Percent Occupied 


plane than PCA. In terms of 
is as follows: 

avail- 

PCA 

UAL 

TWA 

EAL 

AAL 

20.68 

19.04 

20.42 

20.54 

19.57 

16.95 

17.78 

18.44 

17.87 

17.60 

81.97% 93.40% 

90.28% 

86.97% 

89.90% 


Source: 2780 Reports, CAB. 


43 The poorer load of passengers per plane of PCA 
should not be construed as a reflection on its traffic 
producing abilities, even though it was at a time when there 
were more passengers available than space on the airplane 
to take care of them. It should rightfully be recognized as 
a characteristic of (a) the terrain and weather conditions 
under which PCA operates, and (b) the short-haul char¬ 
acter of its business. 

During the four years, 1942 to 1945, inclusive, PCA had 
an average monthly performance factor (percentage of 
revenue miles flown of scheduled mileage of 92.11%. During 
the same period, the Big Four averaged 94.86%. These av¬ 
erages by months for PCA, as compared with the Big Four, 
are shown by the charts on Pages 24 and 25 of this exhibit. 

This poor performance factor on the part of PCA is not 
a fault of PCA’s management. The bulk of PCA’s business 
is on Routes 14 and 32, these two routes accounting for 70% 
of PCA’s total business during the month of June 1945. 


These numbers conform to the line numbers on Page 23 of this exhibit. 
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These routes lie in a particularly bad weather belt, with 
the Great Lakes and the mountains responsible for a con¬ 
siderable amount of bad flying weather. 

More important, however, is the fact that the bulk of this 
company’s business, which is on Routes 14 and 32, is con¬ 
centrated in a comparatively small territory. When bad 
weather envelops this territory, the bulk of PCA’s opera¬ 
tions come to a standstill. The other carriers, such as the 
Big Four, also have stations within this same territory. 
However, their operations are far-flung, American, TWA 
and United being transcontinentals, and Eastern covering 
most of the territory east of the Mississippi River. When 
bad weather strikes Pittsburgh and Detroit, PCA’s reve¬ 
nue producing activities virtually cease. If poor weather 
touches one part of our competitors’ systems, there are 
always other parts of their systems on which they can carry 
on a substantial part of their business. 

44 If reference is made to Page 24 of this exhibit, it 
; will be noted that PCA’s poorer operating efficiency 
factor occurs primarily in the winter months. For ex¬ 
ample, in January when the Big Four average an operating 
efficiency factor of around 90%, PCA averages around 
S0%. This has its effect on PCA’s load factors. On Pages 
26 and 27 the average number of passengers per plane of 
PCA vs. the Big Four is shown. It will be noted that during 
the summer months w T hen PCA’s efficiency factor is approx¬ 
imately as good as those of its competitors, PCA has as 
good, if not a better, passenger load per plane as its com¬ 
petitors. In the winter months when flying is not as de¬ 
pendable as it is during the summer, the load factor of all 
carriers falls off. As shown by the chart, this is true of 
the Big Four as well as of PCA. However, the passenger 
load of PCA falls off even more drastically than that of its 
competitors. 

The reason for this is twofold: first, the lack of depend¬ 
ability during the winter months makes all passengers wary 
of air transportation because they are subject to eancella- 
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lions, delays, etc. Passengers who have been booked for a 
flight may cancel or fail to appear if there is any question 
about that flight taking off or getting through on time. This 
affects all carriers, but since PCA has worse weather con¬ 
ditions on its system as a whole than do its principal com¬ 
petitors, PCA is more affected by this than are the other 
carriers. 

Second, and perhaps more important, is the fact that 
PCA’s passengers during this 4-year period had an aver¬ 
age haul of only 230 miles as compared with an average 
haul of 664 miles for the Big Four passengers. A short- 
haul passenger traveling only a few hundred miles is much 
more ready to cancel his trip and take his car or a train 
for his journey if there is any question about the depend¬ 
ability of flying. Therefore, PCA cannot maintain as good 
a year-round average passenger load as its principal 
competitors. 

45 2.* Circuitous Routes Give PCA Passenger Rate 

Disadvantage—As will be noted from Page 23 of this 
exhibit, PCA in the first 4 months of 1946 (reflecting pas¬ 
senger rates in effect since August 1945) received a lower 
revenue per passenger mile than its competitors. Basically, 
PCA’s rate of 4.65$* per passenger mile is the same as that 
of its competitors. The lower rate comes about principally 
through the greater number of miles which PCA must fly 
in competitive services. As an example, PCA’s fare be¬ 
tween New York and Chicago is $32.85, the same as the 
fare of United, TWA and American. These airlines can 
and do fly a substantial number of their New York-Chicago 
passengers non-stop. PCA must fly its passengers and 
make a stop at Pittsburgh and Detroit. Whereas our com¬ 
petitors derive 4.54^ revenue per passenger mile in the case 
of New York-Chicago passengers, PCA derives 4.20$*. The 
same can be said of passengers between New York and the 
cities of Akron, Cleveland, Youngstown, Detroit, Flint, 
Lansing, Grand Rapids, Muskegon and Milwaukee. Traffic 


* These numbers conform to the line numbers on Page 23 of this exhibit. 
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between New’ York and these cities, including the New T York- 
Chicago traffic, is important to PCA inasmuch as in Au¬ 
gust such traffic accounted for 12.2% of our business. On 
such traffic PCA averages 4.30$f per passenger mile. 

PCA’s basic rates are the same as its competitors’. Due, 
however, to the fact that it is at a competitive disadvantage 
for such a substantial part of its traffic, PCA’s overall rev¬ 
enue per pasenger mile is low’er. This lower overall rate 
under which PCA operates is one of the many things which 
adds to PCA’s relatively poor economic competitive posi¬ 
tion. 

3. * PCA’s Passenger Revenues per Plane Mile are Low’er 
—As a result of (a) lower passenger load factors due to 
poorer operating performance factor (wreather) and its 

cumulative effect on the short-haul business, and (b) 
46 the lower rates just mentioned, PCA receives a lower 
passenger revenue per plane mile than its principal 
competitors. None of these unfavorable factors is the fault 
of PCA. 

4. * Mail and Express Is Long-Haul Traffic and as a Re¬ 
sult PCA’s Mail and Express Revenues are Comparatively 
Small—The “other” revenues shown by Item (4) of Page 
23 of this exhibit consist largely of mail and express reve¬ 
nues. It -will be noted that such revenues are substantially 
lower for PCA than for its principal competitors. PCA 
does not get as much mail and express (and in the future 
will not get as much freight) per plane mile as its principal 
competitors. 

Mail and express have been and will continue to be long- 
haul in nature. In the year ended June 30, 1945, the aver¬ 
age haul per air mail letter was 1,509 miles. Air express 
in 1945 had an average haul of 1,019 miles. Needless to say, 
long-haul traffic moves via the long-haul carriers. 

Conversely, it can be said that mail and express are not 
short-haul in nature. If reference is made to Page 28 of 


These numbers conform to the line numbers on Page 23 of this exhibit. 
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this exhibit it will be noted that less than 1% of all the 
pound miles of air mail in this country traveled less than 
325 miles. PCA, serving passenger traffic averaging in 
journey only 230 miles during this 4-year period, has a sys¬ 
tem which would attract mail only in the short-haul cate¬ 
gory. There is not much air mail between PCA’s principal 
cities such as Chicago and Detroit, Detroit and Cleveland, 
Detroit and Grand Rapids, Grand Rapids and Chicago, 
Cleveland and Pittsburgh, or Pittsburgh and Washington. 
As a result, PCA’s participation in mail must be largely in 
such mail as it carries between Washington and Chicago, 
where it may be destined for Chicago or for interchange 
with other air carriers. As long-haul carriers increase fre¬ 
quencies and if the present trend of putting the long-haul 
carriers into principal cities continues (such as happened 
when Eastern, United and TWA were certificated into 
Washington [Washington Entry Case] and United was 
certificated into Detroit), the percentage of mail in 
47 which PCA can participate will decline. PCA will, 
therefore, be left with a relatively picayune amount 
of mail between cities on its own system. 

The same is true of air express. As shown by Page 29 
of this exhibit, only 8.77% of all air express revenues 
throughout the country were for shipments under 350 miles. 
Here again the amount of air express on-line to PCA’s sys¬ 
tem must be extremely small. Undoubtedly, PCA also par¬ 
ticipates in some of the longer-haul traffic through inter¬ 
change with other carriers. Again as the schedule frequen¬ 
cies of these other carriers increase and if their systems 
are extended to more cities as they have been in the past, 
this, too, will be almost completely lost to PCCA. 

These mail and express loads are extremely important to 
the economy of any carrier. As shown by Pages 30 and 31 
of this exhibit, PCA had an average mail and express load 
of 336 pounds in 1945. In the case of the Big Four, these 
loads averaged from 609 pounds to 1,354 pounds depending 
on the carrier. The average load on the Big Four was 1,046 
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pounds, or more than 700 pounds greater than PCA’s load. 
That 700 pounds which flies at the same rate as a passenger 
is equivalent to approximately 4 additional passengers (at 
175 pounds each). These “equivalent 4 passengers” are 
inexpensive for the Big Four to handle as they do not have 
to solicit them through advertising and publicity, do not 
have to make* reservations for them, ticket them, supply 
comfortable seats, meals, services of hostesses, etc. The 
chief expense is merely that of loading and unloading mail 
and express. Consequently a very real competitive advan¬ 
tage is enjoyed by the Big Four over PC A through these 
“extra passenger equivalents” that travel almost without 
cost. 

Another advantage which the Big Four enjoy in these 
“extra passenger equivalents” is the length of haul of such 
“extra passengers.” As previously stated, the average 
haul of mail is 1,509 miles and of express 1,019 miles 
4S or an average of approximately 1,250 miles. For 
PCA to enjoy this equivalent in PCA passengers, 
PCA would have to make reservations for, ticket, load and 
unload, supply hostesses to, etc., the equivalent of 20 PCA 
short-haul type of passengers, and do this at much more 
expense than is involved in the mail and express loads of 
the Big Four (and with questionable profit). Could any¬ 
thing point up more forcefully the disadvantage under 
which PCA presently competes with the Big Four ? 

This advantage of long-haul carriers over competitive 
short-haul operators, such as PCA, is a real one and one 
which will continue to prove more and more to the advan¬ 
tage of the long-haul operators. This is best shown by 
Page 32 of this exhibit. In 1938 PCA handled 16.9 pound 
miles of mail and express for each passenger mile. Little 
growth is reflected in the 19.8 figure for 1945. During this 
period, American increased from 31.0 pounds to 49.2 
pounds, Eastern from 30J. to 35.3, TWA from 44.4 to 82.9, 
and United 58.3 to 90.6. Not only do these long-haul car¬ 
riers enjoy greater relative volumes of mail and express 
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than does PCA, but their volumes have been increasing. In 
PCA’s case, however, due to the nature of its routes, vol¬ 
ume has remained static. 

Again, we state that the volume of mail and express is a 
vitally important item in the economy of every airline. On 
Page 33 of this exhibit we show the mail and express ton- 
miles on the average per station for PCA as compared with 
the Big Four. Also shown is the amount of ground opera¬ 
tions expense per station for PCA. The amount of mail 
and express ton miles per station received by the Big Four 
over and above that received by PCA is shown, as well as 
the revenue received therefrom. This superior revenue in 
the case of American amounted to $8,512 per station in the 
month of March 1946, an amount equivalent to 87.1% of 
the ground expenses of PCA per station. The excess of 
Eastern would have paid 31.7% of PCA’s average ground 
operations expenses per station; the exess of TWA 
49 was the equivalent of 151.2% of PCA’s ground oper¬ 
ations costs per station, and United 125.9%. 

In summary, PCA’s routes are such that they do not de¬ 
velop the mail and express loads to the extent of other car¬ 
riers. Furthermore, PCA’s disadvantage in this respect 
has been increasing. As a result, PCA must get along with 
considerably less mail and express and freight revenue per 
plane mile than its competitors. The result is—serious eco¬ 
nomic disadvantage to PCA. 

5.* In Summary, PCA’s Revenue per Plane Mile Is In¬ 
evitably Lower than Its Competitors’—Profits are made 
by the simple formula of having “income” (revenues) ex¬ 
ceed “outgo” (expense). As to income, PCA is at a tre¬ 
mendous disadvantage in that it cannot, due to no fault of 
its own, get as much income per plane mile as its competi¬ 
tors. 


* These numbers conform to the line numbers on Page 23 of this exhibit. 
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PCA’s Expenses Per Plane Mile Are of Necessity Higher 
Than Those of Its Competitors. 

As to expenses or “outgo,” these are higher for PC A per 
plane mile than for its competitors. Again, this is due to 
no fault of PCA, but to the present characteristics of PCA’s 
route structure in its most highly competitive territory. 

6.* Direct Flying Expenses are Higher Due to Shorter 
Flights—PCA’s direct flying expenses are, of necessity, 
higher than those of competing carriers for the following 
reasons: 

(a) As shown by Page 34 of this exhibit, PCA is a short- 
haul carrier. During the years from 1940 to 1945, inclu¬ 
sive, PCA’s average haul per passenger averaged only 215 
miles as compared with 491 for American, 495 for Eastern, 
691 for TWA, and 668 for United. In 1945, PCA’s average 
haul was 262 miles as compared with an average of 664 for 
the Big Four. Such shorter trips per passenger require 
shorter flights per plane. This results in higher direct fly¬ 
ing expenses per mile for PCA due to more landings 
50 and takeoffs per thousand miles than the other car¬ 
riers. As shown by Page 35 of this exhibit, the aver¬ 
age length of a PCA flight in July 1945 was 153.2 miles. 
Compare this with 221.9 miles for American, 199.5 for East¬ 
ern, 269.0 for TWA, and 274.9 for United. For every one 
thousand miles of flight PCA made 40% more take-offs and 
landings than did American, 30% more than Eastern, and 
80% more than United and TWA. As a result of more 
landings, PCA’s average speed is lower, resulting in less 
utilization per aircraft (see Page 36 of this exhibit). More 
landings mean more taxiing, more maneuvering, more time 
on the ground, and less profitable utilization per aircraft. 
Pilots and crew members are similarly not as well utilized. 
Every landing increases the wear and tear on the aircraft, 
so for every given one thousand miles of flying there is more 
wear and tear on PCA’s airplanes and, therefore, higher 


* These numbers conform to the line numbers on Page 23 of this exhibit. 
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maintenance costs than in the case of the other carriers. 
More take-offs are made per thousand miles of flying, re¬ 
sulting in a greater amount of fuel and more wear and tear 
on the engines and planes. All these factors contribute to¬ 
wards higher costs per revenue plane mile. 

(b) As has been previously shown, that part of PCA’s 
system from which the majority of its revenues are derived 
is much more troubled with poor weather than is propor¬ 
tionately true of other carriers. Because PCA has more 
landings for any given number of miles, there is more op¬ 
portunity to attempt flights which failed because of weather. 
That results in substantial direct flying expense without 
revenue. Again, there are inescapably, as performance fac¬ 
tors indicate, a greater proportion of cancellations, with 
resultant lower utilization of aircraft and crews. 
51 These factors also contribute to higher direct flying 
costs. 

In order for it to compete with the Big Four, PCA must 
have comparable equipment. PCA, therefore, like the Big 
Four, is changing to four-engine aircraft. This has accen¬ 
tuated PCA’s difficulty. DC-4 equipment requires more 
time in maneuvering and on the ground than does DC-3 
equipment, again with resultant poorer utilization of air¬ 
craft and crews and at a substantially higher cost. 

In summary, therefore, PCA of necessity has higher di¬ 
rect flying expenses than do its principal competitors and 
will continue to have direct flying expenses until such time 
as the characteristics of its system are more nearly com¬ 
parable to those of its competitors. 

There is nothing new about the fact that shorter flights 
mean lower utilization, more expense, and more wear and 
tear. Any engineering brochure of any commercial air 
transport carriers graphs showing this to be the case. Simi¬ 
lar graphs for the DC-3 and DC-4 are shown by Pages 37 
and 38 of this exhibit. 

Furthermore, there is nothing startling about the fact 
that the DC-4, a long-range airplane, further accentuates 
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the disadvantage of PCA in this respect. For one thing, 
the DC-4 requires much more time for maneuvering, land¬ 
ing, loading and unloading than does a DC-3. For another 
reason, it is designed for long-haul rather than short-haul 
operation. Yet it is with this type of equipment that PCA 
must compete if it is to retain its proportion of its traffic. 
And PCA must compete with carriers wdth which this air¬ 
plane is more suitable because of their longer-haul opera¬ 
tion. 

7.* Ground Operation Expenses Are Higher per Plane 
Mile Due to Short-Haul—But Reflect Extreme Economy by 
PCA—Ground operation costs are naturally higher per 
plane mile for PCA than is the case with other car- 
52 riers. Ip 1945, the average length of journey of 
PCA’s passengers compared as follows with that of 
the Big Four: 

AVERAGE 1 LENGTH OF PASSENGER JOURNEY—1945 



l 

Journey Miles 

Journeys per 
1,000 Miles 

PCA Times 
Respective 
Carriers 

PCA 


262 

3.81 


AAL 


617 

1.63 

2.34 

EAL 

¥ 

521 

1.91 

2.00 

TWA 

J 

923 

1.08 

3.53 

UAL 

776 

1.28 

2.98 



Source: 27S0 Reports, CAB. 



An analysis of the foregoing figures indicates that ex¬ 
penses per plane mile of PCA consist of making reserva¬ 
tions for, ticketing, loading and unloading, etc., 2.34 times 
as many passengers as does American, 2.00 times as many 
as Eastern, 3.53 times as many as TWA, and 2.98 times as 
many as United. Since ground operation expenses largely 
involve station expenses such as ticketing personnel, ramp 
personnel, etc., and since the number of such employees re¬ 
quired is determined by the volume of passengers handled, 
it is perfectly understandable that PCA’s expenses per mile 
are higher than those of its competitors. This is under- 


These numbers conform to the line numbers on Page 23 of this exhibit. 
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standable because PCA has to do more work on the ground 
per plane mile than do its competitors. 

No one would think of comparing the plane mile flying 
expenses of a DC-3 with those of a Piper Cub and then 
“knock” the DC-3 because its costs per plane mile are 
higher than those of the Piper Cub. And yet, PCA has 
been called a high-cost operator because its expenses are 
higher than those of its competitors. The inference has al¬ 
ways been—inefficiency on PCA’s part. Such inference is 
wholly unwarranted. It is the same as not taking into con¬ 
sideration the greater amount of work that a DC-3 does as 
compared to a Piper Cub. Other yardsticks, and after 
years of analysis and study, much fairer yardsticks, there¬ 
fore, must be used in determining PCA’s efficiency than that 
of expenses per plane mile, just the same as in the case of 
the DC-3 versus the Piper Cub. 

53 One yardstick which can more fairly be used is ex¬ 
penses per passenger. As previously stated, ground 
operations expenses are largely the expenses at the field for 
ticketing, loading and unloading of passengers. These costs 
are just as great for a short-haul passenger as for a long- 
haul passenger. It is, therefore, pertinent to compare 
PCA’s expenses per passenger for ground operations with 
those of its competitors. 



1945 


Expenses 


Operations Expenses 

1945 Passengers 

Per Passenger 

PCA 

$2,099,148 

730,984 

$ 2.87 

AAL 

6,984,296 

1,299,287 

5.38 

EAL 

3,982,411 

896,545 

4.44 

TWA 

6,084,774 

555,966 

10.94 

UAL 

5,942,687 

772,013 

7.70 


Source: 2780 Reports, CAB. 



From the above it is perfectly obvious that PCA is a 
most efficient operator in so far as ground operation ex¬ 
penses are concerned. Even though PCA is more efficient 
in this respect than any of its competitors, still its expenses 
per plane mile are higher. It is to PCA’s credit that its 
expenses per plane mile in this respect are not even higher. 
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If PCA were as “efficient” as its competitors, the result to 
PCA would be catastrophic. 

Another yardstick that should fairly be used in measuring 
ground operations is expenses per station. We do not have 
the figures for the average number of stations operated 
throughout 1945 by each carrier. Using the representative 
months of March and September 1945, however, the results 
are as follows: 


Ground Operations 
Expenses* 

PCA 

$168,847 

AAL 

$548,787 

EAL 

$302,857 

TWA 

$467,531 

UAL 

$464,657 

Stations Operated* 

23 

50 

44 

31 

42 

Expenses per 

Station* 

$ 7,341 

$ 10,976 

$ 6,883 

$ 15,082 

$ 11,063 

Passengers Handled* 

65,688 

107,427 

74,420 

45,547 

69,210 

Passengers per Station 

i* 2,856 

2,148 

1,691 

1,469 

1,648 


Source: 2780 Reports, CAB., American Aviation Traffic Guide, 

March & Sept., 1945. 


* Average for March and September 1945. 

54 The only carrier that approaches PCA’s low ex¬ 
pense per station is Eastern, but consideration must 
be given to the fact that PCA averaged 69% more passen¬ 
gers per station than did Eastern. PCA handled approxi¬ 
mately twice the volume per station as did TWA at one- 
half the expense of TWA. 

Another fair method of measuring ground operations ex¬ 
penses is by the yardstick of expenses per airplane depar¬ 
ture. This is shown on the following page for the repre¬ 
sentative month of July 1945. 

GROUND OPERATIONS EXPENSES PER DEPARTURE 



July 1945 Ground 

July 1945 
Scheduled 

Expenses per 
Scheduled 


Operations Expenses 

Departures 

Departure 

PCA 

$170,029 

7,626 

$22.30 

AAL 

557,941 

380,261 

18,413 

12,152 

30.30 

EAL 

25.37 

TWA 

517,072 

11,234 

46.03 

UAL 

481,438 

12,630 

38.12 


Source: 2780 Reports, CAB. 

American Aviation Air Traffic Guide, July 1945. 
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In summary, by any fair measurement, PCA’s ground 
operations expenses represent an extremely economical op¬ 
eration. 

8.* Traffic and Sales Expenses Are Higher per Plane 
Mile Due to Shorter-Haul—But Reflect Extreme Economy 
by PC A—PCA’s “Traffic and Sales” expenses are higher 
per plane mile than those of its competitors for the same 
reasons that “ground operations expenses” are higher. 
Similarly, when they are properly analyzed, and fair yard¬ 
sticks applied, it will be readily seen that PCA is an eco¬ 
nomical and efficient operator in this respect and that the 
high expense per plane mile of PCA is an inherent char¬ 
acteristic of PCA’s short-haul business. 

55 TRAFFIC AND SALES EXPENSES PER PASSENGER—1945 



Traffic and 
Sales Expenses 

Passengers Carried 

Expenses Per 
Passenger 

PCA 

$1,207,439 

730,984 

$1.65 

AAL 

4,494,019 

1,299,287 

3.46 

EAL 

2,099,859 

896,545 

2.34 

TWA 

2,874,849 

555,966 

5.17 

UAL 

2,836,658 

772,013 

3.67 


Source: 2780 Reports, CAB. 


From the foregoing it is obvious that PCA is a more eco¬ 
nomical operator than its competitors. This is also seen 
when such expenses are analyzed in terms of expenses per 
station. 

TRAFFIC AND SALES EXPENSES PER STATION—MARCH AND 

SEPTEMBER 1945 



Traffic and 

Sales Expenses** 

Stations 

Operated** 

Average Per Station 

PCA 

$ 88,488 

23 

$3,847 

AAL 

341,724 

50 

6,834 

EAL 

143,357 

44 

3,258 

TWA 

211,608 

31 

6,826 

5,328 

UAL 

223,777 

42 


Source: 2780 Reports, CAB. 

American Aviation. Air Traffic Guide. 


* These numbers conform to the line numbers on Page 23 of this exhibit. 
** Average for March and September. 
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9.* Advertising and Publicity Expenses Reflect Extreme 
Economy by PCA—In analyzing advertising and publicity 
expenses, we find the same answer—that PCA spends much 
less than its competitors. PCA cannot afford to spend as 
much money for advertising and publicity as the Big Four 
with whom it competes for the major portion of its traffic. 
PCA must rely on free publicity and every ingenious means 
possible to make its advertising and publicity as effective, 
but as inexpensive as possible. 

ADVERTISING AND PUBLICITY EXPENSES 



1945 Total 

1945 Expenditures 

Average 3/45,9/45 
Expenditures 


Expenditures 

Per Passenger 

Per Station 

PCA 

$ 324,288 

$ .44 

$ 901 

AAL 

1,592,955 

• 1.23 

2,359 

EAL 

884,848 

1,068,053 

.99 

1,640 

2,874 

TWA 

1.92 

UAL 

1,392,176 

1.80 

3,251 


Source: 2780 Reports, CAB. 



56 This lower advertising expense would mean little 
or nothing if PCA failed to generate traffic. How¬ 
ever, in view of the tremendous traffic volume which PCA 
carries it is highly significant in showing what a low-cost, 
efficient operator PCA also is in this category. 

10. * Passenger Service Expenses Are Inevitably Higher 
on a Short-Haul Operation—The slightly higher expenses 
per mile of PCA in the passenger service category lies 
largely in meal service, PCA being obliged competitively to 
serve more meals per mile (due to short-haul) than its com¬ 
petitors. In 1945, PCA’s food expense amounted to 3.4? 
per mile, or 7/10ths of one cent more than American, 1 and 
4/10ths of one cent more than Eastern, 6/10ths of one cent 
more than TWA, and 1 and 3/10ths of one cent more than 
United. 

11. * PCA’s General Administration Expenses Reflect Ex- 

# These numbers conform to the line numbers on Page 23 of this exhibit. 
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treme Economy—Even on a per plane mile basis, PCA’s 
general and administrative expenses appear reasonable but 
here again the per plane mile yardstick is a poor measure. 
The economy of PCA in this respect is best disclosed by the 
fairer comparison of actual expenses as shown by Page 39 
of this exhibit. 

In reviewing Page 39 of this exhibit, it should be remem¬ 
bered that PCA’s management has just as many—if not 
more—problems as do its competitors. It should also be 
remembered that PCA’s Treasury Department audits just 
about as many tickets as its competitors. PCA’s Purchas¬ 
ing Department may not order as great a volume per in¬ 
voice, but it is obliged to handle approximately as many 
orders. PCA’s Research Department and PCA’s General 
Counsel are involved in just as many new route cases as its 
competitors. 

Therefore, in this category, as in others, PCA is a low- 
cost, efficient operator. 

57 While PCA’s Expenses Per Plane Mile Are 
Higher Than Its Competitors’ Every Category of 
Expense Properly Analyzed Reflects Extremely 
Economical Operation by PCA. 

12 * It has been demonstrated that PCA is most economi¬ 
cal in its operations when fairly compared with the Big 
Four. The higher per plane mile expenses of overhead 
items, such as ground operations, traffic and sales, adver¬ 
tising and publicity, and general and administrative, are 
due to the short-haul nature of PCA’s business. Consider¬ 
ing the short-haul handicap under which PCA operates, it 
is to PCA’s credit that the plane mile expenses for such 
items are not substantially higher. 

Further proof of PCA’s economy can be seen in any an- 
aylsis of ground operations, traffic and sales, at the Wash¬ 
ington, D. C., station: 


# These numbers conform to the line numbers on Page 23 of this exhibit. 
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EXPENSES OF WASHINGTON STATION 
3 Months to December 31, 1945 



Ground 

Traffic 


Passengers 

Expenses 

1 

Operations 

and Sales Total 

Enplaned 

Per Passenger 

PCA ! 

$38,211 

$40,654 

$ i 8,S6i> 

37,197 

2.12 

AAL 

88,350 

79,462 

167,812 

22,476 

7.47 

EAL 

83,251 

54,098 

137,349 

28,069 

4.89 

TWA 

42,975 

37,686 

80,661 

5,021 

16.06 

UAL 

19,487 

30,577 

50,064 

4,158 

12.04 



Source: 

2780 Reports, CAB. 





Airport Manager. 




During tlie last quarter of 1945, PC A enplaned seven 
times as many passengers out of Washington as did TWA, 
yet its total expenses were less. PCA’s expenses were ap¬ 
proximately half those of Eastern and American, yet PCA 
handled considerably more passengers. 

It will, therefore, be seen that PCA is an economical op¬ 
erator. In each category of expense, we have shown that 
PCA, when judged by fair comparable standards, is a much 
lower cost operator than its competitors. On Page 40 of 
this exhibit we show what PCA’s loss would be if it oper¬ 
ated at the unit expenses of its competitors. Instead of the 
4.16^ per mile which PCA would have lost in 1945 (if its 
present passenger rates were in effect throughout such 
year) it would have lost 29.17^ if it operated at East- 
5S era’s unit expenses, 13.16^ at United’s unit expenses, 
172.93^ at TWA’s unit expenses, of 70.61^ if it op¬ 
erated at American’s unit expenses. 

13.* When Less Revenue and More Expenses Are In¬ 
evitable, the Result Spells “Deficits and Danger”—In sum¬ 
mary, the net income of an airline is the simple arithmetic 
of subtracting expenses from income. If competitive bal¬ 
ance is to be enjoyed, PCA’s net income should bear ap¬ 
proximately the same ratio to gross revenues as does the net 
income of its competitors. Thus PCA would be enabled to 
meet competiton on somewhat equal footing and be able to 
inaugurate or meet fare reductions. PCA is not in this 
favorable position. PCA, as presently constructed, cannot 
get the income per mile and its expenses per mile are in¬ 
evitably higher. 
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PCA has long been the low man on the economic escalator 
in comparison with the Big Four. Although this fact has 
been generally recognized for years, prior to May 1942, it 
was not as apparent because this company was receiving 
subsidy ancl also had higher per mile passenger rates. In 
May 1942, PCA was taken out of the subsidy class and put 
on an equal footing with the other carriers. After May 
1942 and until V-J Day, little attention was paid to this 
disparity so long as PCA was making a little money. The 
true situation, however, became readily apparent soon after 
V-J Day when PCA was forced, by factors beyond its con¬ 
trol, to put the 4passenger mile rate into effect. It was 
after that date that PCA without subsidy, and with rates 
equal to the Big Four, first received the full impact of the 
disadvantages under which it is forced to operate. These 
facts are forcefully illustrated by the following: 

59 RATIO—NET OPERATING INCOME TO TOTAL 

OPERATING REVENUES 



Big Four 

PCA 

Spread 

1942 

23.55% 

7.54% 

16.01% 

1943 

25.61 

11.09 

14.52 

1944 

26.26 

13.01 

13.25 

1945* 

25.93 

17.31 

8.62 

1945** 

5.56 

—10.30 

15.86 

1946*** 

0.93 

—19.83 

• 21.76 


* First 8 months of 1945 (prior to fare reductions). 

** Last 4 months of 1945 (after fare reductions). 

*** First 5 months to May 31, 1946. 

Conclusion. 

It has been shown that the PCA system is operated under 
conditions peculiar to PCA alone. It has also been shown 
that an economic unbalance exists between PCA and its 
strong competitors, the Big Four. In summary, this eco¬ 
nomic unbalance has the following results: 

1. PCA’s passnger loads per plane are inevitably lower 
than those of its competitors, the Big Four. 

2. PCA carries smaller mail and express loads than do 
its competitors. 
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3. Despite PCA’s economical and efficient management, 
PCA ’s expenses per plane mile are of necessity higher than 
those of its competitors. 

4. As a result, PCA cannot possibly make a profit per 
plane mile comparable to that of its competitors. 

These factors combined mean that when PCA’s competitors 
make no more than a reasonable profit from their opera¬ 
tions, PCA, perforce, must lose substantial amounts of 
money and PCA’s operations must reflect a deficit. That 
such has actually happened can be seen in the 1946 operat¬ 
ing results of PCA and the Big Four. 


Exhibit H 


PAIRS 07 CITIES BETWEEN WHICH 
PCX DEVELOPED L3.1& OF ITS PASSENGER MILES IN JUKE 19l6 
IN COMPETITION WITH AMERICAN. EASTERN. T1TA & UNITED 


Competitive 


Pairs ef Cities 

Cempetitlea* 

Pesltiea ef PCA 

New lerk-Chieage 

UAL, TWA,AAL 

Disadvantage 

New Tork-Pittsburgb 

TWA 

Disadvantage 

Ner* fork-Akron/Canton 

UAL 

Disadvantage 

New York-Youngstown 

UAL 

Disadvantage 

New Tork-Detroit 

AAL, UAL 

Disadvantage 

New York-Cleveland 

UAL 

Disadvantage 

Chicago-* ashington 

AAL, TWA, UAL 

Disadvantage** 

Chicago-Pittsburgh 

TWA 

Disadvantage 

Chicago-Baltimore 

AAL 

Equal** 

Chieago-Cleveland 

UAL 

Disadvantage 

Chicago-Akron/Canton 

UAL 

Disadvantage 

Youngstown-Chicago 

UAL 

Disadvantage 

Detroit-Chicago 

UAL, AAL 

Equal 

New York-Birmingham 

EAL 

Equal 

New York-Knoxville 

AAL 

Equal 

New York-Brlstol 

AAL 

Equal 

Cleveland-Detrolt 

EAL 

Equal 

Cleveland-Akron/Canton 

EAL, AAL 

Equal 

Detroit-Akron/Canton 

UAL, EAL 

Equal 

Knoxville-Washington 

AAL 

Disadvantage 

Greensboro-Washington 

SAL 

Disadvantage 

Raleigh-Washington 

EAL 

Disadvantage 

Cleveland-Youngstown 

UAL 

Equal 

Rochester-Buffalo 

AAL 

Equal 

Elmira/Conlng-Hochester 

AAL 

Equal 

Elmira/Coming-Buffalo 

AAL 

Equal 

Buffalo-Srle 

AAL 

Equal 

Sochester-Erle 

AAL 

Equal 

Washington-Baltimore 

EAL, AAL 

Equal 


* Where it exists with Big Four. 

** As a result of the Board's decision in Docket 932, et al., PCX's 
competitive position in Chicago-WaAington traffic is equal to 
American's, and in Baltlmore-Chicago traffic, PCX has an advan¬ 
tage over American. 

SOURCES CAB Route Certificates 
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EXHIBIT E 


REVENUES AND EXPENSES PER REVENUE PLANE MILE 


Calendar Year 1945* 



PCA 

EAL 

UAL 

TEA»« 

AAL 

(1) Average No. of Psgrs. per 




16.08 

16.68 

Plane (See Note A) 

16.95 

17.09 

14.92 

(2) Revenues per Psgr. Nile, 




4.70* 

4.61* 

First 4 Months 1946 

4.43* 

4.78* 

•4.52* 

(3) Estimated Psgr. Revenues per 


67.44* 

75.58* 

76.89* 

Plane Mile (See Note A) 

75.94* 

81.69* 

(4) 1945 "Other" Revenues 

-2*22 

U.8 5 

30.52 

22x22 

21*22 

(5) Total Revenues 

85.52* 

22*54* 

97.96* 

106.23* 

97.92* 

(6) Direct Flying Expenses*** 

33.02* 

27.14* 

29.59* 

33.92* 

30.31* 

(7) Ground Operations: 




19.08 

14.55 

Ground Operations 

Ground Equipment. 

18.59 

14.57 

14.82 

.74 

.98 

Maintenance - Direct 
Equipment Maintenance - 

1.15 

.72 

1.20 

5.80 

6.70 

Indirect 

Depreciation - Ground 

5.19 

3.91 

3.74 


-1*11 

Equipment 

1.04 

idt 

1.28 

1-02 

26.64 

Total 

25.97 

21.04 

23.3 4 

(8) Traffic and Sales 

10.69 

7.68 

7.07 

9.01 

9.36 

(9) Advertising and Publicity 

2.87 

3.24 

3.47 

3.35 

3.32 

(10) Passenger Service 

7.96 

6.38 

6.89 

8.74 

7.12 

(11) General and Administrative 

9.18 

4.26 

10.84 

2Z2L 

8.32 

(12) Total Expenses 

89.69* 

68.39* 

78.90* 

9Z..62* 

81.77* 

(13) Operating Profit or (Loss) 

(A.17*) 


2&S& 

11*21* 



* Passenger revenues are adjusted for rates now in effect. 

** TSA used Stratoliaers as veil as DC-3’s daring 1945 and, therefore, 
is not completely comparable with PGA. 

*** Includes flying operations, flight equipment maintenance-direct, and 
depredation-flight equipment. 

Note A: Average passenger loads per revenue plane sdle, including in 
revenue miles the all cargo plane mileage. On passenger 
planes the average loads were: EAL - 17.87, TWA - 18.44, 

AAL - 17.60, UAL - 17.78, PCA the same at 16.95. 


SOURCE: 2780 Reports, CAB. 
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January 

February 


ISA 

UIl. 

SUt 

m 

m 

Average of 
Big Four 

80.59% 

89.04% 

90.34% 

86.63% 

90.44% 

89.11% 

86.57 

88.89 

91.38 

86.87 

91.25 

89.60 


Septeaber 

96.05 

96.78 

97.61 

96.89 

97.60 

97.22 

October 

94.06 

96.61 

98.54 

96.77 

98.42 

97.59 

Soveaber 

92.69 

94.55 

96.59 

93.72 

95.92 

95.20 

December 

JZ2*S- 

86.66 

84.87 

81.90 

91.29 


Average <»-!!< 





94.86% 


SOURCEr 2780 Reports, CAB. 
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mms passengers m plan e - pca and big four 

mus- 1?4? 


January 

_EZA_ 

13.07 

ML. 

14.82 

ML. 

15.23 

February 

13.67 

14.91 

15.68 

March 

15.01 

15.82 

16.12 

April 

16.50 

16.26 

17.03 

May 

16.47 

16.82 

16.54 

June 

17.58 

17.70 

17.00 

July 

17.31 

17.28 

16.63 

August 

17.65 

17.41 

17.20 

September 

17.54 

17.20 

17.08 

October 

17.14 

17.23 

17.44 

Bovember 

16.23 

16.55 

17.37 

December 

15. « 

16.19 

16.66 


Annual 

Average 


_I*A. 

UAL 

Average of 
—Big 

13.18 

13.73 

14.24 

13.03 

14.21 

14.46 

14.23 

15.47 

15.41 

15.57 

16.38 

16.31 

15.93 

16.74 

16.51 

17.00 

17.40 

17.28 

16.86 

17.64 

17.10 

17.07 

17.80 

17.37 

17.45 

17.87 

17.40 

17.47 

17.17 

17.33 

16.43 

16.10 

16.61 

15.07 

15.73 





SOURCE: 2780 Reports, CAB. 
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nv#*-E5ii E9E >- v >. 


(Took June 16-22, 1940 - 36 Selected Stations) 


wnHr 

Pounds 

Pound Miles!/ 

Pounds 

Pound Ml] 

1-224 

2,473.1 

278,224 

2.1* 

0.2* 

225 - 324 

4,024.1 

1,106,628 

3.4 

0-7 

325 - 599 

18,518.5 

8,564,806 

15.6 

5.1 

600 - 1,699 

52,726.7 

60,635,705 

44.3 

36.2 

1,700 - 2,299 

16,266.8 

32,453,600 

13.7 

19.4 

2,300 and 0rer£/ 

2&s&Za2 

6a.6Q1.28Q 



Totals 

113.857.0 

167.643.243 


100.0* 


y Calculated by Multiplying pounds by Bean distance. 
/ 2/ Average of 2,600 need for this class. 


SOBBCS: Air Hall Surrey, CAB 





CHTBTT H 


PI3IBIHJTI0B OT EIPKESS votjot twn s 
BT DISTRICT Of HAUL 





Psrcentage 
Distribution 
of April 1939 

Percentage 
Distribution 
of April 1939 Air 

Allocation of 
1940 Air 
Express and 
Freight Revenue 

o 

i 

£ 

'O 

15.8* 

8,77% 

$ 182,217 

350 - 649 

18.1 

12.50 

259,716 

650 - 949 

24.2 

20.14 

418,454 

950 - 1,249 

12.6 

12.61 

262,001 

1,250 - 1,549 

5.4 

6.09 

126,534 

1,550 - 1,849 

3.4 

4.36 

90,589 

1,850 - 2,149 

6.1 

8.56 

177,853 

2,150 end Over 

1L.L 

26.97 

560.363 

Total 

loo.oi 

100.0* 

82.077.726 


SOURCE* C. G. Paterson, Chief Engineer 
of Bailsay Express Agency, Inc 
Annual Airline Statistics, CAB. 
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Year 

£&& 

ml 

ml 

TWA 

UAL 

1938 

15,678 

140,869 

71,326 

72,310 

108,764 

1939 

21,192 

207,360 

102,904 

99,819 

148,897 

1940 

37,578 

311,746 

158,132 

155,096 

221,686 

19 a 

65,549 

409,400 

211,449 

202,483 

271,258 

1942 

54,987 

402,298 

218,063 

201,783 

289,765 

1943 

52,312 

435,913 

215,352 

242,003 

387,844 

1944 

90,119 

572,094 

269,298 

347 , sa 

456,514 

1945 

191,354 

801,219 

466,798 

513,033 

598,978 


1222=45 

(000,000 ObI tted) 


1938 

265 

4,376 

2,146 

3,209 

6,342 

1939 

335 

5,465 

2,757 

3,608 

7,190 

1940 

a6 

6,429 

3,457 

5,027 

8,023 

19U 

675 

8,590 

4,667 

6,802 

10,696 

1942 

1,096 

15,077 

8,204 

12,499 

20,494 

1943 

1,792 

26,054 

11,471 

20,319 

29,100 

19U 

• 2,172 

33,098 

13,645 

25,934 

a, 322 

1945 

3,792 

39,U8 

16,492 

42,524 

54,276 



1933 

16.9 

31.0 

30.1 

44.4 

58.3 

1939 

15.8 

26.4 

26.8 

36.1 

48.3 

1940 

11.1 

20.6 

21.9 

32.4 

36.2 

19a 

10.3 

21.0 

22.1 

33.6 

39 a 

1942 

19.9 

37.5 

37.6 

61.9 

70.7 

1943 

34.3 

59.8 

53.3 

84.0 

75.0 

19a 

24.1 

57.9 

50.7 

74.6 

97.1 

1945 

19.8 

49.2 

35.3 

82.9 

90.6 


SOURCE: 2780 Reports, CAB, 






BEST COPY AVAILABLE 

from the original bound volume 


SOURCEt 2780 Reports, CAB 
American Aviation 







t-j’.irrii 


va 


1 

^ ! H I H I 

3) 1 S 3 S 8 n I 

d f § § § § 3 II 


E 


g| ! 3 * h a 


^ 31 

$ s I s e i 3 1 

3| » S 3 S S 3 31 

^ £ 3 S S3 a S3' 31 

| II I I I I !l 




EXHIBIT H 


73 



AVERAGE LBSGTH 0 T PLIGHT 

amip Bio-gga 

JnlT ISMS 



St ttt 

iu 

XA 

2I& 

MUM 

1,168,434 4,086,489 

2,424,467 3,022,169 

3,472,236 

Scheduled Departures 

7,626 I8 r 413 

12,152 

11,234 

12,630 

Average Length of 
Plight 

153.2 221.9 

199.5 

269.0 

274.9 

Stops per 1,000 alias 6.5 4.5 

5.0 

3.7 

3.6 


PGA TJjnm Respective 

Carriers — 1.4 1.3 1.8 1.8 


SOURCES 2780 Reports, CAB. 

Aviation Guide, July 1945. 
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EXHIBIT H 


TIME REQUIRED FOR AVERAGE FLIGHT 
PCA AND BIG POOR 

m at 194^ 


Psr Aircraft 

£&A 

Aft 

SAL 

ZSA 

PAL 

Avenge Daily 
Miles Flown 

1,753.3 

1,706.5 

2,023.1 

2,113.6 

1,964.4 

Avenge Dally 
Hours Flown 

11*27 

10*03 

13*07 

12*57 

11*28 

Avenge Speed 

153.1 

169.8 

154.2 

163.2 

171.3 


- 36 


SOURCE* 2780 Reports, CAB 
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EXHIBIT H 


PCA'S 1045 INCOME ACCOUNT COMPARED WITH WHAT IT WOULD HAVE BEEN 
IF PER PASSENGER COSTS OF ALL EXPENSE ITEMS 
OTHER THAW DIRECT FLYING COSTS WERE EQUAL TO THOSE OF ITS COMPETITORS 

PCA with Per Passenger 


(1) 

Average No, of Psgrs. per 
Plane 

PCA 

Ac£al 

16.95 

Costs Eoual to - 
EAL PAL TWA** 

16.95 16.95 16.95 

IE 

16.95 

(2) 

Revenues per Psgr. Mile*, 
First 4 Months. 1946 

4.48* 

4.48* 

4.48* 

4.48* 

4.48* 

(3) 

Estimated Passenger Revenues 75.941 

75.94* 

75.94* 

75.94* 

75.94* 

(4) 

1945 "Other" Revenues 

9.58* 

9.58* 

■3.28* 

-2458* 

9.58* 

(5) 

Total Revenues 

22*22* 

85.52* 

85.52* 

85.52* 

82.23* 

(6) 

Direct Flying Expenses*** 

33.02* 

33.02* 

33.02* 

33.02* 

33.02* 

(7) 

Ground Operations: 

Ground Operations 

18.59 

28.81 

49.82 

70.83 

34.76 


Ground Equipment Main¬ 
tenance - Direct 

1.15 

1.40 

3.96 

2.68 

2.30 


Equlpeent Maintenance - 
Indirect 

5.19 

7.73 

12.61 

21.59 

16.04 


Depreciation - Ground 
Equipment 

1.04 

.96 

Ju2SL 

_JLZ8_ 

2.66 


Total 

25.97* 

38.92* 

70.69* 

98 .88* 

55.76* 

(8) 

Traffic and Sales 

10.69* 

15.18* 

23.72* 

33.46* 

22.45* 

(9) 

Advertising and Publicity 

2.87 

6.46 

11.74 

12.51 

8.04 

(10) 

Passenger Service 

7.96 

12.66 

23.16 

32.48 

17.03 

(11) 

General and Administrative 

9.32 

8.45 

36.35 


12-83. 

(12) 

Total Expenses 

89.69* 

114.69* 

196.68* 258.45* 156.13* 

(13) 

Operating Profit or (Loss) 

(4.16a) 

(29.17*)Cll3.3£4te^2i) (70.61*) 


* Passenger revenues are adjusted for rates now In effect. 

** TWA. used Stratollners as well as DC-3's during 1945 and, therefore, 
is not completely comparable with PCA. 

*** Includes flying operations, flight equipment maintenance - direct, 
and depredation - flight equipment, PCA's experience in each 
ease. 


SOURCE: 2780 Reports, CAB. 
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79 Exhibit L 

PCA’s Need for Additional Mail Pay Arises from Condi¬ 
tions Peculiar to PCA’s System and Exists Despite 
PCA’s Economical and Efficient Management. 

The preceding exhibit, Exhibit H, demonstrates the out¬ 
standing economy and efficiency of PCA when compared 
with the Big Four, American, Eastern, TWA and United. 
The present exhibit demonstrates the same economy and 
efficiency of PCA when compared with somewhat smaller 
carriers—Braniff, Chicago and Southern, Delta, National 
and Northwest. This exhibit shows not only that PCA is 
more economical and efficient than each of these five carriers 
but also that PCA occupies a poorer economic position than 
each of such carriers. 

This study restricts the comparison to the year 1945. As 
in the previous analysis, the reason for this is that 1945 
was the last year in which most carriers operated with DC-3 
equipment, a fact making the comparison a fair one. 

PCA Does Not Have as Good a Profit Margin as do Other 

Medium-Size Carriers. 

On page 8 are shown the revenues, operating expenses 
and net operating income of PCA as compared to Braniff, 
Chicago & Southern, Delta, National and Northwest for the 
calendar year 1945. Also shown is the percentage (or mar¬ 
gin of profit) that the net operating income bore to the total 
operating revenue. The results, in so far as this margin of 
profit is concerned, are as follows: 

1945 Net Operating 
Income in Percent of 
Total Operating Revenues 


PCA 7.76% 

Braniff 12.64 

Chicago & Southern 5.91 

Delta 21.28 

National 2.44 

Northwest 12.10 


The above percentages were based on the actual net oper¬ 
ating income in relation to the actual operating revenue. 
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During 1945 PCA was obliged to reduce its fares substan¬ 
tially, more so than any other carrier in the industry, the 
over-all cut amounting to more than 20%. This occurred 
in late August 1945 and it is important, therefore, 
80 to compare what would have happened to 1945 oper¬ 
ations if current rates per passenger mile had been 
in effect throughout that year. Adjustment has been made 
for this one page 9. Adjusted for this rate change factor, 
the comparative 1945 margin of profit would have been as 
follows: 

1945 Net from Operations 
In Percent of Total 
Operating Revenue (Adjusted 
for Present Passenger Fares) 


PCA —4.90% 

Braniff 7.36 

Chicago & Southern 2.97 

Delta 18.21 

National 6.45 

Northwest 13.28 


PCA is Handicapped by Lower Revenues and Higher 
Expenses Per Plane Mile. 

It was pointed out in the previous exhibit that PCA had 
lower revenues and higher expenses per plane mile than 
the Big Four. This was seen to be an inevitable result of 
the territory in which PCA operates and of short-haul busi¬ 
ness. This same situation exists when PCA is compared 
with other carriers smaller than the Big Four. The com¬ 
parable results in 1945 for PCA and other medium-size car¬ 
riers, adjusted for present passenger fares, are as follows: 

Per Revenue Plane Mile 



PCA 

BNF 

C&S 

DAL 

NAL 

NWA 

Adjusted Revenue 

85.5* 

90.5* 

89.1* 

98.1* 

68.0* 

99.0* 

Expenses 

89.7 

83.9 

86.4 

80.2 

63.6 

85.8 

Net from Operations 

—4.2* 

6.6* 

2.7* 

17.9* 

4.4* 

13.2* 


It will be noted from the above that PCA has lower rev¬ 
enues and higher expenses than any of the carriers with 
the exception of National. National operated throughout 
1945 with Lockheed Lodestar equipment and, therefore, its 
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results per plane mile are not comparable with those of PCA 
or of the other carriers. 

81 PCA Has a Shorter Haul Than the Other 

Medium-Size Carriers. 

In explaining why lower revenues and higher costs per 
plane mile are inevitable for PCA, it should be pointed out 
first that the average length of haul of the latter is much 
shorter than that of the smaller carriers with whom PCA is 
compared—viz: 

Average Length of Haul 
Per Passenger in 1945 


PCA 261 miles 

Braniff 431 

Chicago & Southern 439 

Delta 381 

National 498 

Northwest 661 


PCA Has a Lower Operating Performance Factor Than 

These Other Carriers. 

In the previous exhibit it was stated that PCA had a 
lower performance factor (percentage of scheduled mileage 
completed) than the Big Four. It was pointed out that the 
part of our system on which we do most of our business is 
located in a bad weather territory. Therefore, winter 
weather is more disastrous to us than to the Big Four. The 
same is true in comparing PCA with the smaller carriers. 


PCA 

1945 Performance Factor 

91.54% 

Braniff 

96.32 

Chicago & Southern 

94.29 

Delta 

95.10 

National 

94.09 

Northwest 

95.62 


As a Result of the Short-Haul Business and Poor Op¬ 
erating Performance Factor, Lower Load Factors 
Are Inevitable. 

In the previous exhibit it was shown that PCA’s poor 
performance factor plus its short length of passenger jour¬ 
ney brought about load factors lower than those of the Big 
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Four. The same is true when PCA is compared with 
82 the medium-sized carriers. 


PCA 

1945 Passenger Load Factor 

81.97% 

Braniff 

89.11 

Chicago & Southern 

79.27 

Delta 

83.97 

National 

89.38 

Northwest 

88.39 


As a Result of the Preceding Considerations, PCA’s 
Revenues Per Plane Mile Are Lower. 

PCA operates at approximately the same basic revenue 
and passenger rates as the other carriers. During the first 
six months of 1946 PCA’s average revenue per passenger 
mile was 4.48^, as compared with 4.41^ for Braniff, 4.81^ 
for Chicago and Southern, 4.60^ for Delta, 4.88^ for Na¬ 
tional and 4.68^ for Northwest. Since PCA operates at 
roughly the same rate per mile, its lower load factor results 
in lower passenger revenues per plane mile. 

Other factors which cause lower revenues per mile for 
PCA are its lower loads of mail and express. Although 
these lower loads for PCA are not as marked as they were 
in the comparison of PCA with the Big Four, they are still 
important. In 1945 PCA had an average load of mail and 
express of 336 pounds. This compares with 359 for Braniff, 
320 for Chicago and Southern, 561 for Delta, 279 for Na¬ 
tional (Lodestars), and 592 for Northwest. 

PCA’s Higher Costs Per Plane Mile Are Inevitable and 
Do Not Reflect Inefficiency or Lack of Economy. 

On page 10 PCA’s expenses per plane mile are compared 
with those of Braniff, Chicago and Southern, Delta and 
Northwest. (National is omitted since the expense of its 
Lodestar equipment is not comparable to that of the other 
carriers.) PCA’s direct flying expenses are approximately 
the same as those of the other carriers—a favorable factor 
inasmuch as in 1945 PCA’s length of flight was shorter than 
that of all but one of these carriers. The average scheduled 
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flight was 147 miles for PCA, compared with 171 for Bran- 
iff, 201 for Chicago and Southern, 138 for Delta, 174 
83 for National, and 257 for Northwest.* 

PCA’s expenses per plane mile in most of the other 
expense categories are higher than those of the other car¬ 
riers, and understandably so. It has been previously 
pointed out that PCA has a shorter average flight than the 
other carriers, with the one exception of Delta. For every 
1,000 miles flown, PCA makes 6.8 landings and take-offs, as 
compared with 5.84 for Braniflt, 4.97 for Chicago and South¬ 
ern, 5.75 for National and 3.80 for Northwest. In other 
words, PCA’s expenses per mile reflect the expenses of 
16% more landings and take-offs than Braniflf’s, 36.8% 
more than Chicago and Southern’s, 18% more than Na¬ 
tional’s and 79% more than Northwest’s. Not only does 
this mean higher ground operating costs per mile, but it 
means higher flight dispatch costs and perhaps greater 
costs at the ticket counter and elsewhere. 

Delta was not included in this comparison simply because 
Delta’s average length of flight in 1945 was approximately 
the same as PCA’s. However, Delta at the present time 
will be better off in this respect than PCA on account of its 
Chicago-Miami route, which it put into operation on De¬ 
cember 1, 1945. 

Even more important than length of flight as a factor 
leading to higher costs per plane mile for PCA is length of 
passenger haul. PCA’s expenses per mile reflect the load¬ 
ing, unloading, ticketing, making of reservations, auditing, 
advertising, etc., for 65.8% more passengers per mile than 
Braniff, 68.7% more than Chicago and Southern, 46.2% 
more than Delta, 91.5% more than National, and 153% 
more than Northwest. Nothing can better demonstrate 
why PCA should have higher costs per mile. In other 
words, PCA’s higher costs per mile in expenses, other than 
direct flying expenses, can be laid right at the door of short- 

# In determining length of flight, the months of February, June and Octo¬ 
ber were used as being representative. 
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ness of passenger haul and the much greater amount of 
work which PCA must do per mile flown. 

84 Properly Analyzed PCA is a More Efficient and 
Economical Operator Than These Other Carriers. 

It has been demonstrated by the foregoing that lower 
revenues and higher costs per plane mile are an inevitable 
characteristic of PCA’s system. It has also been demon¬ 
strated that a comparison of costs per mile is a somewhat 
useless yardstick (except perhaps for direct flying ex¬ 
penses) because it does not take into consideration the much 
greater amount of work done by PCA due to the shortness 
of the haul of its passengers. 

It has been demonstrated time and again by PCA and by 
other carriers that it costs just as much to load and unload, 
ticket, and make reservation for, etc., a short-haul passen¬ 
ger as it does a long-haul passenger. There is just as much 
work involved in handling a Washington-Pittsburgh passen¬ 
ger as a Washington-Detroit or Washington-Chicago pas¬ 
senger. Therefore, a more appropriate yardstick would be 
cost per passenger, a yardstick that is appropriate for 
practically all categories of expenses, other than direct fly¬ 
ing expenses. On page 11 PCA’s costs per passenger for 
all categories of expense, other than direct flying, are shown 
to compare most favorably with those of the other medium- 
size carriers. Furthermore, as shown by page 12, if PCA 
had operated at a cost per passenger equal to that of the 
other carriers, PCA’s losses would have been astronomical. 

In the preceding exhibit, Exhibit H, the ground opera¬ 
tions and traffic and sales expenses of PCA were compared 
with those of the Big Four, using a yardstick of such ex¬ 
penses per station operated. On page 13 of this exhibit the 
ground operations costs per station of PCA are compared 
with those of the other medium-size carriers. In this re¬ 
spect PCA’s expenses are higher per station. However, it 
should be noted that they were only 65% greater per sta¬ 
tion than Braniff, whereas PCA did 134% more business 
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than did the latter. PCA’s expenses were only 42% greater 
than Chicago and Southern’s, yet PC A did 123% more busi¬ 
ness per station. PCA’s expenses per station were 
85 only 58% higher than Delta’s, yet PCA did 107% 
more business. PCA’s expenses per station were 
only 86% higher than National’s, yet PCA’s business per- 
station was 250% greater. PCA’s expenses were only 26% 
higher than Northwest’s, which was very little considering 
the fact that PCA did 120% more business than Northwest 
did per station. 

A somewhat similar story is shown on page 14 where 
PCA’s traffic and sales expense per station is compared 
with that of the other medium-size carriers. Here again 
PCA is slightly higher in expenses per station than the 
other medium-size carriers, but here again the greater ex¬ 
pense is negligible considering the much greater volume 
of business generated per station by PCA. 

Another yardstick used in the preceding exhibit was that 
of ground operations costs per scheduled departure. A 
comparison of PCA with the other medium-size carriers on 
this basis is shown on page 15. By this yardstick PCA is 
somewhat lower in costs than Braniff and very much lower 
than Chicago and Southern and Northwest. Delta and Na¬ 
tional are only slightly lower than PCA. Both operate 
largely in the South where costs as a whole are cheaper than 
in the Industrial North. National’s Lodestar equipment 
also accounted in large part for its lower figure. Were it 
not for this factor, National’s costs per departure vrould be 
substantially higher. 

In summary, an analysis of PCA’s costs by any fair yard¬ 
stick, whether PCA is compared with the Big Four or with 
the smaller carriers, proves that PCA is a most economical 
and efficient operator. As pointed out in the beginning of 
this exhibit, however, PCA is in an economically poorer 
position than these other carriers, as indicated by the ratio 
of net operating income to gross revenues. 



EXHIBIT I 


101 



BEST COPY AVAILABLE 




87 



BEST COPY AVAILABLE 

from the original bound volume 


E X HIBIT X 


1341 


EXPOSES PER PIA1B HH 



HE 

CAS 

m 

SSL 

SSL 

Direct Flying 

33.31# 

34.19# 

31.81# 

32.09# 

33-01# 

Ground Operatlans 

15.65 

15.96 

16.99 

14.28 

18.59 

Groond Equlpeant Main¬ 
tenance - Direct 

1.81 

1.29 

0.69 

1.30 

1.15 

Eqnlpaent Maintenance - 
Indirect 

4.93 

4.68 

3.85 

9.85 

5.19 

Depredation - Groond 
Equipment 

1.08 

0.92 

0.78 

1.42 

1.04 

Fbseenger Service 

7.14 

708 

6.72 

7.74 

7.96 

Traffic and Sales 

8.29 

10.20 

8.12 

7.85 

10.69 

Advertising and Publicity 

3.32 

2.31 

2.89 

1.94 

2.87 

General and Adalnlstratlee 

8.33 

9.70 

Sa&. 

9.97 

9.1S- 

Total 

83.85# 

8602# 

80.21# 

85.84# 

89.69# 


Motet Matlcoal loft oat because It usos Lo ck heed Lodestar*. 


- 30 - 


BEST COPY AVAILABLE 

% 

from the original bound volume 



if if if if if fm 


Total 


r»^H I hii X 


89 


104 


iaa 

ppsksss rre Pisgjcre 


as $ 8.06 

itloBS 3.79 


Uroct 


ilntonow* 

a - Grooad 

jrrioe 


and 

kAmA - 


04 

1.19 

.26 
1.73 
2.01 

.80 

2-01 

*20.29 


C 4 8 

au 

Hit 

m 

££* 

* 9.14 

* 6.93 

*11.19 

*1203 

* 5.10 

4.27 

3.70 

5.14 

5.39 

2.87 

.34 

•15 

.34 

09 

.18 

1.25 

.84 

1.53 

3.72 

.80 

.24 

.17 

.37 

.54 

.16 

1.92 

106 

1.67 

2.93 

1.23 

2.73 

1.77 

3.20 

2.97 

1.65 

.61 

.63 

.54 

.73 

04 

2.59 

-■1.92. 


-Jiflu 

■ I«U 

*23.09 

*1707 

*26.39 

*3204 

*13.85 


- 11 - 


EXHIBIT X 


90 




BEST COPY AVAILABLE 




flRQWP- OPERATIONS COST PER STATION 
(Average for Kerch and September 1945) 


EXHIBIT I 



92 



BEST COPY AVAILABLE 



EXHIBIT I 


93 


108 


(gamp onamgt costs pee scumma) repinrcg 
(July 1945) 



£&t 

hut 

SJlZ 

m 


SSL 

Ground Operation Expenses 

♦170,029 

♦101,563 

♦75,651 

♦78,675 

♦58,431 

♦164,911 

Scheduled Departures 

7,626 

4,402 

2,480 

3,782 

3,038 

4,402 

Expenses per 

Scheduled Departure 

♦22.30 

♦23.07 

♦30.50 

♦20.80 

♦19.23 

♦37.46 


109 


94 Filed April 22, 1947 

Motion of Public Counsel to Dismiss Petition for 
Retroactive Rate. 

Public Counsel moves the Board to enter an order deny¬ 
ing the petition filed herein on January 14, 1947 by Penn¬ 
sylvania-Central Airlines Corporation, hereinafter re¬ 
ferred to as PCA, insofar as such petition requests the fix¬ 
ing of a mail rate retroactively effective from June 1, 1942 
to January 14, 1947, and in support thereof alleges and 
represents the following: 

1. That the Board, by opinion and order (Order Serial 
No. 2077) issued on December 16, 1942, 1 fixed and deter¬ 
mined for PCA a rate of 24.47 cents per plane mile for the 
period October 9, 1940 to and including May 31, 1942, and 
a rate of 0.3 mill per pound mile for the period beginning 
June 1, 1942, which rate is still in effect. 

2. That the Board, in the aforesaid opinion, provided for 

the reconsideration of the 0.3 mill rate as follows: 

95 “Accordingly, we shall fix rates herein to become 
effective June 1, 1942, with the understanding that 

upon respondent’s request filed pursuant to Rule 8 of th£ 
Rules of Practice, they will be subject to reconsideration 
from and after that date.” 2 

3. That Rule 8 of the Rules of Practice, issued April 28, 
1939, and in effect December 16, 1942, provided as follows: 

“Any party may petition for rehearing, reargument, or 
reconsideration of any final order by the Authority 
[Board] in a proceeding or for further hearing before deci¬ 
sion by the Authority [Board].” 

* • • 

“Such petition for rehearing, reargument, or reconsider¬ 
ation must be filed within fifteen days after service of the 


1 Pennsylvania-Central Airlines Corporation, Mail Rates, 4 C. A. B. 22. 

2 Id. at 25. 
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order sought to be vacated or modified and shall be served 
by the petitioner upon all parties to the proceeding or their 
attorneys of record.’’ 

4. PCA on January 14, 1947, filed a petition asking for 
reconsideration of the 0.3 mill rate established on Decem¬ 
ber 16, 1942, and requesting the following rates of mail 
compensation: 

(1) 18.12 cents per revenue plane course mile for the 
period of June 1, 1942 to and including December 31, 1946, 
amounting to $5,294,344 in retroactive mail pay, and 

(2) 30 cents per revenue plane course mile, effective on 
and after January 1, 1947, subject to reconsideration and 
further review bv the Board. 

5. That the right to request retroactive mail pay prior 
to the date of the filing of the petition is not supported by 
the language of the Board’s prior opinion, for the following 
reasons: 

(a) Although the Board has the power to fix a rate to be 
effective prior to the date of the institution of a mail 
96 rate proceeding, 3 it has consistently held as a matter 
of sound general policy that no adjustments should 
be made in mail rates during periods when rate proceedings 
are not pending. Such policy is deemed to be fair and reas¬ 
onable because it permits every rate order to be final for 
any period during which it was not questioned by a pro¬ 
ceeding relative to its revision. The Board, in overruling 
objections raised therewith, has enunciated its position as 
follows: 

“ ... a rate once fixed should remain final at least until 
such time as the rate is first publicly challenged or ques¬ 
tioned by the institution of a rate proceeding, either upon 
petition of the carrier or on the Board’s initiative.” 

• • • 


3 American Airlines, Inc., Mail Bates, 3 C. A. B. 323, 331 (1942). 
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“All factors considered, we are of the opinion that as a 
matter of sound general policy there should be no adjust¬ 
ments in mail rates during periods when a rate case is not 
pending. We believe that the interest in certainty and 
finality of administrative proceedings will be served by a 
policy which will provide for an adjustment of rates only 
when an issue has been raised with respect thereto by the 
institution of a proceeding, thereby putting all interested 
persons on notice that the rate may be adjusted and that 
conduct should be determined in such light.” 4 

(b) The aforesaid language in PCA’s rate case does not 
afford a basis for making an exception to the well-estab¬ 
lished policy that mail rates in effect prior to the date of 
filing of a petition will not be retroactively increased, for 
the following reasons.: 

(1) In view of the restrictions and changes in service 
patterns resulting from the delivery of aircraft to the Mili¬ 
tary and further operation under contract therewith, the 
Board, by memoranda to all domestic carriers, dated May 
22, 1942 and June 3, 1942, copies of which are attached 
hereto, proposed to review the mail rates of all carriers 
affected thereby. 

97 (2) Carriers which did not have rate cases pend¬ 

ing were invited to submit petitions pursuant to the 
Board’s memorandum of June 3, 1942, requesting review 
for the period beginning June 1, 1942. If such carriers filed 
petitions, the Board proposed to issue Orders to Show 
Cause in each proceeding setting forth proposed rates 
retroactively effective to June 1,1942. Although such peti¬ 
tions would be effective as of June 1, 1942, the Board did 
not contemplate the issuance of the afoersaid Orders to 
Show Cause until sufficient experience with respect to oper- 

< Braniff Airways, Inc. Mail Bates, 3 C. A. B. 633, 635-637 (1942) Accord: 
Continental A. L., Mail Rates, 2 C. A. B. 683, 688 (1941), 3 C. A. B. 395, 
401 (1942); Mid-Continent Air., Mail Rates, 3 C. A. B. 464, 466 (1942); 
Transcontinental & W. A., Mail Rates, 4 C. A. B. 139, 143 (1943); All Amer¬ 
ican Aviation, Mail Rates, 4 C. A. B. 354, 357 (1943); Pan American Air¬ 
ways, Inc., Alaska Mail Rates, 6 C. A. B. 61, 69 (1944). 
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ations and costs under the new service pattern had been 
accumulated. Such procedure would permit the adjustment 
by each carrier to a relatively stabilized wartime operation 
and the establishment of a fair and reasonable mail rate 
therefor, retroactive to June 1, 1942. 

In the event, however, that a carrier had a rate case 
pending on June 1, 1942 the Board proposed to establish 
the best possible rate on the basis of available information. 
The carrier would, of course, have the right to petition if 
the rate so fixed proved to be inadequate. Since PCA had 
a rate case pending at that time, the proposal placed the 
carrier at a theoretical disadvantage. If the rate so fixed 
proved to be too low PCA could obtain relief only from the 
date on which it filed a petition—not retroactively to June 
1, 1942. 

(3) The Board established a 0.3 mill rate for PCA on 
December 16, 1942, to be effective June 1, 1942. Although 
the Board gave effect to actual experience reported for the 
months from June to and including September, 1942, and 
further operational changes as were then reasonably fore¬ 
seeable, it was recognized that the uncertainties 

98 inherent in the emergency situation might require 
an additional period of time before adjustment to 
wartime operations by PCA could reasonably be accom¬ 
plished. Provision was made, therefore, for limited review 
and reconsideration of the 0.3 mill rate in the event that 
wartime curtailment of schedules and suspension of oper¬ 
ations resulted in a decline in revenues or an increase in 
costs not reasonably foreseeable at the time of the afore¬ 
said opinion. 

(4) The Board’s opinion contemplated that PCA would 
be granted relief for all proper losses sustained during the 
relatively short period of adjustment to wartime opera¬ 
tions. However, PCA accomplished the transition to the 
emergency service pattern without any losses. In fact, PCA 
alleged in its petition that a return of 14.48% after taxes 
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on its reported investment was earned during the period 
June 1, 1942 to and including August 31, 1945. 5 Thus, be¬ 
cause no actual loss was suffered by PC A during the afore¬ 
said adjustment period, the need to invoke the review pro¬ 
vision in the order never materialized. 

PC A requests $5,294,344 in retroactive mail pay to cover 
postwar losses experienced since September, 1945. This 
request is founded on a special provision in the prior PCA 
opinion intended to apply only to the early war-adjustment 
period five years ago. It is clear that such provision does 
not apply, and was not intended to apply, to post-war 
losses. 

PCA had ample opportunity to file a petition for a pros¬ 
pective rate increase when the post-war losses first became 
evident. Moreover, the Board’s general policy with respect 
to retroactive rates is so definite, unequivocal, and well- 
known and the purpose of the review provision in the pre¬ 
vious PCA opinion was so clearly related only to 
99 the early-war adjustment period, that PCA could not 
reasonably have been misled in delaying the filing of 
its petition. No report to stockholders, no 2780 re¬ 
ports filed with the Board, and no registration statement 
filed with the S.E.C. by PCA prior to January 1, 1947 gave 
any indication that PCA considered the 0.3 mill rate fixed 
in 1942 as other than a permanent and final rate not subject 
to further review. 

The strongest considerations of rate-making policy re¬ 
quire the dismissal of that part of PCA’s petition which 
requests $5,294,344 in retroactive mail pay for the period 
prior to the filing of the petition. Granting PCA’s peti¬ 
tion for a retroactive rate would establish a precedent 
authorizing retroactive review of all rates. This would 
convert the Board’s rate-making policy into a cost-plus 
arrangement and destroy those incentives toward economy 
and efficiency that are inherent only in prospective rate- 
making. 


3 See page 3 of petition, dated January 14, 1947. 
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Wherefore, Public Counsel respectfully move the Board 
for entry of an order denying the petition filed herein inso¬ 
far as such petition requests the establishment of a mail 
rate retroactively effective to June 1, 1942. 

William C. Buet 

Robert E. Redding 
Public Counsel 

April 18,1947. 

100 * May 22, 1942 

MEMORANDUM TO THE PRESIDENT OF 
EACH DOMESTIC AIR CARRIER: 

The Board has been considering what action should be 
taken by it with respect to the mail rates of air carriers 
(both those carriers which now have mail rate cases pend¬ 
ing and those which do not) in the light of the new service 
pattern necessary under the recent transfer of planes to 
the Military. Attached is a statement of general principles 
designed to provide a basis for action in these circum¬ 
stances. 

The Board feels that the course of mail rate cases will be 
clarified and expedited if the Board could have in advance 
such criticism, modification or amplification of these sug¬ 
gestions as the carriers deem warranted or desirable. 

Will you, therefore, please transmit twelve copies of any 
comment of your company to the Board by May 29, 1942. 
The question of oral presentation of views is reserved for 
consideration in the light of subsequent developments. 

A copy of this memorandum is being sent to all counsel 
for the carriers. 

/s/ L. Welch Pogue 

L. Welch Pogue 
Chairman ' 


Attachment 
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101 STATEMENT OF GENERAL PRINCIPLES TO 
GOVERN MAIL RATE CASES IN THE LIGHT 
OF THE NEW SERVICE PATTERN. 

1. Having in mind the restrictions and changes in opera¬ 
tion which will result from the delivery of planes to the 
Military and the operation of still further planes for the 
Military under contract, it will be necessary to review the 
mail rates of all air carriers affected thereby for the pur¬ 
pose of revising them in the light of the change in opera¬ 
tions. This necessity for review applies to all air carriers 
affected by the change whether their rates are presently the 
subject of a rate proceeding or not. 

2. It is desirable that, in so far as possible, for procedural 
purposes in connection with mail rate cases, the date of 
the changeover to the new service pattern be regarded 
having occurred on the same date for all carriers and that 
such uniform date be the last day of a month. For this pur¬ 
pose May 31, 1942 is suggested. , 

3. Because of the uncertainties inherent in the present 
situation and the period of time which will undoubtedly be 
required to adjust to the new service pattern, it is not 
feasible to fix fair and reasonable rates for the future on 
the information presently available or which will be avail¬ 
able until the process of adjustment has been substantially 
completed. Therefore, all rates effective on and after the 
date of the changeover to the new service pattern should 
be temporary in character, and should be subject to review 
and adjustment as to such period as experience may show 
the necessity fo,r adjustment after a reasonable period of 

time. At the same time it is considered desirable in 

102 the case of all carriers who now have rate proceed¬ 
ings pending to fix as rapidly as possible a final rate 

to be effective for all periods under review up to the date of 
the changeover to the new service pattern. 

4. For the purposes of accomplishing the above objec¬ 
tives, it is proposed in all pending rate cases of carriers 
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affected by the new service pattern, including those in 
which show cause orders have already been issued, to fix 
a rate winch will be final for all past periods under review 
down to May 31,1942, and temporary for the period there¬ 
after. With respect to all carriers who do not now have a 
rate proceeding pending, it is proposed, in view of the 
Board’s policy of not making rates effective prior to the 
institution of a proceeding, to issue an order instituting a 
proceeding to fix and determine the fair and reasonable 
rates for each such carrier from and after the date of the 
changeover to the new service pattern. It is the intention 
that this order will bring into issue the rate presently being 
paid such carrier and make such rate for the period subse¬ 
quent to June 1, 1942 subject to review and adjustment 
after sufficient experience has been accumulated. 

5. After sufficient experience has been accumulated under 
the new service pattern and operations and expenses of the 
carriers have become somewhat stabilized, it is proposed 
to issue in all proceedings a show cause order setting forth 
a tentative final rate, upon the general principles herein¬ 
after set out, for the period beginning on the date of the 
changeover to the new service pattern. Procedure will then 

follow in accordance with Rule 11 of the Board’s 
103 Rules of Practice and a final rate will be fixed for 

the period then under review. 

6. It is contemplated, however, that in any case where the 
carrier can show financial distress due to the fact that its 
total revenues, including both non-mail of all kind and mail, 
furnish it.with insufficient income to support its operations, 
the carrier may apply for adjustment of its temporary rate 
to afford it relief from such distress prior to the fixing of 
a final rate for the period. 

7. The carriers’ expenses should be brought to a level 
consistent with the scope of the operations which can be 
expected to result from the combined commercial and mili¬ 
tary operations. This principle must be qualified, however, 
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by recognizing that: (a) It can not be expected that the 
carriers will be able to reduce expenses in the full propor¬ 
tion in which their level of operations is reduced; (b) they 
should maintain such organizations as will enable them to 
be prepared to deal promptly and efficiently with any new 
obligations which may be imposed upon them by military 
requirements; and (c) the carriers will not' be able to effect 
immediate reductions in expenses to the extent which may 
ultimately be appropriate. 

8. Where all operations at a point have been discontinued, 
the expenses formerly incurred at such point should not be 
considered in the mail rate unless it appears that the car¬ 
rier is bound by a non-cancelable contract for such expenses 
and receives no other reimbursement of such expenses, or 
unless it appears that certain expenses are necessary for 
protection or maintenance of facilities at such point. Notice 
of cancellation of some contracts and “ adjustment 
104 payments” for cancellation may be necessary. 

9. The profit element of mail rates should be fixed 
without substantial reference to stimulus for development 
of commercial revenues and traffic, and should not under¬ 
take to compensate the carriers for any lack of profit under 
i the contracts with the Military, but should be fixed to pro¬ 
vide an incentive for keeping expenses during the war to 
a minimum compatible with safe and efficient service. 

10. Consideration will be given to the possibility of estab¬ 
lishing standards for total operating expense, or for certain 
categories of expense, as a criterion of economy of oper¬ 
ation. 

11. The Board will require such information concerning 
the carrier’s revenues and expenses incident to its opera¬ 
tions for the Military as may be necessary to enable the 
Board to give appropriate consideration to such revenues 
and expenses in fixing mail rates in these cases. 
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105 MEMORANDUM TO THE PRESIDENT OF 

EACH DOMESTIC CARRIER. 

On May 22,1942 the Board submitted to you a statement 
of general principles designed to provide a basis for action 
in mail rate cases in the light of the new service pattern 
necessary under the recent transfer of planes to the Mili¬ 
tary. An opportunity was given the carrier to present 
written comments to the Board thereon, and comments have 
now been received from a number of carriers. 

In view of the substantial differences of opinion among 
the carriers expressed in their comments, the Board has 
decided to withdraw the suggestions contained in its earlier 
memorandum. In lieu thereof, the Board will follow the 
procedure outlined hereinafter. 

The Board will not initiate new rate proceedings as of 
June 1, 1942, as was stated in the Board’s previous memo¬ 
randum. Consequently, it will be necessary for any car¬ 
rier which does not now have a rate proceeding pending 
but which wishes its rates to be subject to review by the 
Board for the period beginning June 1, 1942 to file a peti¬ 
tion under section 406 of the Act requesting such review. 
The Board will accept any such petition filed within the 
next two weeks as being dated June 1, 1942 if the carrier 
concerned so desires. In the event such a petition is filed, 
the Board, after sufficient experience has been accumulated 
under the new service pattern and operations and expenses 
of the carriers have become somewhat stabilized, will issue 
in such proceeding a show-cause order setting forth a pro¬ 
posed rate. Procedure will then follow in accordance with 
Rule 11 of the Board’s Rules of Practice and a final rate 
will be fixed both for the past and future periods. 

106 In all pending rate cases of carriers affected by 
tl e new service pattern, including those in which 

show-ca ise order have already been issued, the Board will 
proceed in accordance with its usual procedure to fix a 
final rat j both for the period prior and subsequent to June 


i 
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1, 1942. Such final rate will be based primarily upon evi¬ 
dence concerning the past operations of the carrier. It is 
recognized that the forecasting of the future under exist¬ 
ing circumstances is extremely difficult, if not impossible. 
It is, therefore, assumed that any evidence submitted con¬ 
cerning the future period will deal, so far as possible, with 
general principles and probable trends except where spe¬ 
cific commitments have already been made or specific facts 
are already determined. The rates fixed in the pending 
proceedings will be final so far as these proceedings are 
concrned, and, if the carrier concerned desires any adjust¬ 
ment in the rate in the future, it will be necessary for it to 
file a petition in the normal way. 

The Board recognizes that in special instances unusually 
expeditious treatment of rate proeedings will be necessary, 
and it will do its utmost to provide such treatment in those 
cases. 

A copy of this memorandum is being sent to all counsel 
for the carriers. 

Civil Aeronautics Board 
June 3, 1942. 

• •••«#•••• 

108 Filed May 12, 1947 

Answer of Pennsylvania-Central Airlines Corporation to 
Motion of Public Counsel to Dismiss Petition. 

Pennsylvania-Central Airlines Corporation (hereinafter 
referred to as “Petitioner”) hereby requests that the 
Board deny the motion to dismiss which was filed herein by 
Public Counsel on April 22, 1947. This motion of Public 
Counsel should most certainly be denied by the Board for 
the following reasons: 

I. 

Introductory Statement. 

This proceeding was instituted by the Board on October 
8,1940, to fix and determine the fair and reasonable rate of 
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compensation for the transportation of mail on Petitioner’s 
system. IA hearing was held before an Examiner of the 
Board, ^n Examiner’s report was issued, and oral argu¬ 
ment wab heard by the Board. Prior to the first decision 
of the Board, and in June, 1942, Petitioner filed with the 
Board a [special petition requesting that the Board establish 
a temporary rate for the period beginning June 1, 1942. 
In support of that petition Petitioner set forth at length 
that it wps operating a wartime service pattern and that no 
reliable forecast could be made at that time as to future 
operations. 

On December 16, 1942, the Board rendered its first deci¬ 
sion in this proceeding. Pennsylvania-Central Airlines Cor¬ 
poration, Mail Rates, 4 C.A.B. 22. By such decision the 
Board established a rate of 24.47 cents per plane mile for 
the period ending May 1,1942. A rate of .3 mill per pound 
mile was established for the period beginning June 1, 1942. 

In this decision the Board granted Petitioner’s re- 
109 quest that this latter rate be temporary and subject 
to revision, saying that it would “be subject to re¬ 
consideration from and after” June 1, 1942 (4 C.A.B. 
at 25). 

Mr. Henry: If Your Honor please, I would object to any 

Petitioner filed with the Board, on January 14, 1947, a 
petition for such reconsideration, rehearing and reargu¬ 
ment with respect to the Board’s previous decision. Peti¬ 
tioner also requested such further relief as the Board might 
deem proper. This petition requested that the Board estab¬ 
lish for the period from June 1, 1942 to January 14, 1947 
a mail rate sufficient (together with Petitioner’s other rev¬ 
enues) to render Petitioner a fair and reasonable return 
on its investment for such period. In this connection the 
petition alleges that Petitioner incurred extremely serious 
financial losses during the period from November, 1945, to 
the date of filing the petition. It is also alleged that during 
this period Petitioner’s management was most efficient and 
economical, and that Petitioner suffered its severe financial 
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losses because of a combination of circumstances utterly 
beyond its control. 

The motion of Public Counsel, filed April 22, 1947, re¬ 
quests that the Board dismiss the petition of January 14, 
1947, insofar as it requests a readjustment of the mail rate 
which was effective prior to the filing date. In their motion 
Public Counsel relied upon the arguments that: (1) the 
reconsideration contemplated by the Board in its decision 
of December 16, 1942, extended only with respect to “all 
proper losses sustained during the relatively short period 
of adjustment to wartime operations,” and (2) a so-called 
“policy” of the Board mitigates against granting the relief 
requested. There is no semblance of logic in either of these 
arguments of Public Counsel. Moreover, Public Counsel in 
their motion have completely ignored other vital aspects of 
the petition of January 14,1947, which fully warrant grant¬ 
ing the relief requested. 


n. 

The Board’s Previous Decision Clearly Authorizes Re¬ 
consideration, Rehearing and Reargument, as Re¬ 
quested by Petitioner. 

Public Counsel concede that the Board’s decision of De¬ 
cember 16, 1942, contemplated reconsideration of the rate 
established. They concede that that decision gives Peti¬ 
tioner a right to request reconsideration with respect to its 
“early-war” financial results (Motion of Public Counsel, 
page 5). When they admit this, Public Counsel admit that 
their motion is entirely without merit. For Petitioner has 
set out, in support of its petition, that it failed to earn a 
fair and reasonable return of 10 per cent on its in- 
110 vestment, or even 8 per cent, even during the “early- 
war” years of 1942 and 1943 (Exhibit D, page 1, filed 
February 3,1947). 

Public Counsel then attempt to draw a distinction between 
“early-war” and “post-war” financial results. They con- 
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tend that the Board’s decision of December 16, 1942, con¬ 
templated reconsideration with respect to “early-war” re¬ 
sults but not as to “post-war” matters. It is significant 
that the Board made no such specious distinction in its 
opinion. A brief study of the facts surrounding the Board’s 
decision will reveal that the Board could not possibly have 
intended to make such a distinction. 

In 1942, prior to the original oral argument in this case, 
the Board issued to all airline presidents two memoranda, 
dated May 22 and June 3, respectively. These memoranda 
are attached to Public Counsels’ motion. The memoran¬ 
dum of May 22,1942, set forth the principles to govern mail 
rate cases as a result of changes caused by the war. It 
stated that each carrier would have the advantage of a tem¬ 
porary rate subject to review and adjustment in accordance 
with operating experience. The memorandum also pro¬ 
posed that the Board would issue a show cause order set¬ 
ting forth a tentative final rate “after sufficient experience 
has been accumulated under the new service pattern and 
operations and expenses of the carriers have become some¬ 
what stabilized.” 

The memorandum of June 3,1942, adopted the procedure 
of the May 22 memorandum, but only as to carriers which 
had no rate case pending at that time. Carriers which 
had rate cases pending at that time, of which Petitioner was 
one, w’ere not to be given the advantages of a temporary 
rate subject to reconsideration and later readjustment. 
Rates fixed as to such carriers were to be final. Petitioner (V 
vehemently objected to this discrimination and filed an in¬ 
terlocutory petition on June 26,1942, seeking: 

“. . . the entry of an interim order in the above-entitled 
proceeding, declaring that the final order yet to be made in 
this proceeding shall fix and determine a rate of air mail 
pay for that carrier, on a system basis, which will be final 
for all past periods under review down to May 31,1942, and 
temporary for the period thereafter, pending a review of 
such rate! for the period beginning June 1,1942, in conform- 


I 
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ity with the procedure established by this Board’s memo¬ 
randum dated June 3, 1942, addressed to the President of 
each domestic air carrier * * 

111 On oral argument Petitioner presented to the 
Board in great detail its objections to having a final 
rate established for the period beginning June 1, 1942. It 
was because of these arguments by Petitioner that the 
Board established for Petitioner, effective June 1, 1942, a 
temporary rate “subject to reconsideration from and after 
that date.” 

Public Counsel insist upon reading into this perfectly 
clear and unambiguous language a limitation which simply 
doesn’t exist. Public Counsel erroneously contend that the 
“Board’s opinion contemplated that PC A would be granted 
relief for all proper losses sustained during the relatively 
short period of adjustment to wartime operations.” (Mo¬ 
tion of Public Counsel, page 5). The Board, on the con¬ 
trary, recognized the extreme difficulty of gazing into the 
crystal ball and fixing any kind of a rigid time limitation: 

“As a result of the service performed for the Army re¬ 
sulting in curtailment of schedules, the necessity of allocat¬ 
ing certain expenses to the Army contract service, and the 
improbability of any protracted stability in the future ser¬ 
vice pattern of respondent for some indefinite war period, it 
is extremely difficult to forecast operating revenues and ex¬ 
penses for determination of a reasonable rate for the fu¬ 
ture.” (4 C. A. B. at 37) (Italics added) 

That the Board did not intend to limit its relief to the 
“relatively short period of adjustment to wartime opera¬ 
tions” is further illustrated by the following language in 
the same decision: 

“However, in accordance with the specific request of the 
respondent that the rate to be applied subsequent to June 
1, 1942, be made subject to review, in view of the drastic 
change in the scope of respondent’s operations and the un¬ 
certainty inherent in any attempt to forecast its revenues 
and expenses at the present time, and because such review 
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ment compulsion and at a confiscatory rate constitutes a 
“taking” for which just compensation must be paid as 
guaranteed by the Fifth Amendment to the Constitution of 
the United States. 

The rate established for Petitioner by the Board’s de¬ 
cision of December 16, 1942, has been confiscatory for the 
period from November 1, 1945, to January 14, 1947, the 
effective date of its new temporary rate. Petitioner has 
suffered losses over a reasonably extended period and, 
therefore, this proceeding is timely and has not been filed 
prematurely. 

Since Petitioner protested the fixing of a final rate in 
1942 and since the Board order of December 16, 1942 ex¬ 
pressly left the rate fixed therein open for future consider¬ 
ation, decisions of the United States Supreme Court au¬ 
thorize relief to Petitioner on constitutional grounds. 
113 Petitioner’s conduct in no way justifies a finding of 
“acquiescence” within the legal definition of that 
concept as applied by the Supreme Court. Pursuant to con¬ 
trolling Supreme Court decisions, Petitioner could not have 
effectively challenged the rate until such rate had been defi¬ 
nitely shown to be confiscatory as a result of actual operat¬ 
ing experience over a reasonably extended period of time. 

The constitutional minimum for services rendered to the 
Government by Petitioner must, of course, be sufficient to 
make up the operating losses suffered by the carrier and to 
provide a reasonable return on investment. 

Petitioner does not believe it appropriate to discuss this 
point extensively in this answer and has therefore confined 
itself to a statementof the basic principles involved. If the 
Board desires a full briefing of this point, however, Peti¬ 
tioner will welcome the opportunity to supply it. 
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IV. 

Petitioner is Entitled to Just Compensation for Its 
Services Pursuant to a Proper Exercise of the 
Board’s Discretion. 

The Civil Aeronautics Act provides that the Board shall 
make mail rates “effective from such date as it shall deter¬ 
mine to be proper” (Section 406 (a)). Of necessity the 
Board has found that: 

“Section 406 (a) of the Act vests in the Board complete 
discretion to determine the date upon which its orders 
thereunder shall become effective. In exercising this dis¬ 
cretion, we are limited only by the procedural requirements 
of notice and hearing and by the necessity of promoting the 
broad objectives of the Act.” 

American Airlines Mail Rates, 
3 C.A.B. 323 at 331 (1942) 

By its petition of January 14, 1947, Petitioner not only 
requested reconsideration of the Board’s prior decision but 
also requested “further relief.” Petitioner has thus in¬ 
voked the Board’s “complete discretion” as to the effec¬ 
tive date for the increase in Petitioner’s air mail compen¬ 
sation. Petitioner set forth many facts which must be 
cbnsidered by the Board in exercising this “complete dis¬ 
cretion.” These facts, after being supplemented at 
114 the future hearing in this proceeding, will undoubt¬ 
edly lead the Board to exercise its sound discretion 
and award Petitioner an increase in air mail compensation 
for the period prior to the filing of the petition. 

Public Counsel have failed to see the forest for the trees. 
They contend that the Board has established a “sound gen¬ 
eral policy” of refusing to award mail pay for periods 
prior to the filing of the petition. This contention is errone¬ 
ous for two reasons. In the first place, there is no such 
“general” policy of the Board. And even if there were 
such a policy, it would not be a “sound” policy under the 
circumstances of this case. 
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There is no such “general’* policy as Public Counsel 
would have us believe. The Board, in exercising the broad 
discretion conferred by the Act, has gone back beyond the 
date of filing of the petition in many cases to grant relief 
to carriers which have been operating certain routes without 
mail pay (Northeast Airlines—Mail Rates, Dockets Nos. 
1932, 1890 (1946); Essair—Temporary Mail Rate, Docket 
No. 2002 (1946); Caribbean—Atlantic Airlines—Mail Rates, 
6 C.A.B. 607 (1945). In Western Air Lines—Mail Rate, 4 
C.A.B. 441 (1943), the Board said: 

“Although respondent transported mail on route No. 52 
at all times subsequent to June 12,1941, no rate proceeding 
was pending during the period from June 12, 1941, to De¬ 
cember 3, 1941, at which time the carrier filed its petition. 
Under the circumstances a review of respondent’s need for 
mail compensation subsequent to June 12,1941, is in order. 
The Board has reviewed respondent’s need for mail com¬ 
pensation during the entire period from June 12, 1941, to 
December 31,1942, and having found the mail compensation 
already paid respondent was adequate to meet all of its 
needs, has not undertaken to attribute that compensation 
to particular routes by prescribing the rates to be applicable 
to the several routes of the carrier throughout the period 
under review, since the total compensation of the respon¬ 
dent would not be affected. This, it should be emphasized, 
arises out of the unusual circumstances surrounding this 
case, where even though no proceeding was pending, a re¬ 
view of respondent’s mail compensation was necessitated 
by the operation of a route for which no rate of mail com¬ 
pensation had been fixed.” 

115 Petitioner is entitled, at the very least, to similar 
relief for routes Nos. 34, >41 and 51. These routes 
had been temporarily suspended and were not even con¬ 
sidered by the Board when it rendered its decision on De¬ 
cember 16, 1942. These routes had always required a very 
substantial subsidy, and any consideration of operating data 
in respect to them would logically and necessarily have re- 
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suited in j much higher system-wide rate than the Board 
actually s< t. Service on these routes was reinstated about 
the time ] etitioner’s losses commenced, and such service 
has contri mted heavily to Petitioner’s losses. In regard 
to these tl ree routes, Petitioner is in an analogous position 
to those c irriers which have been granted relief by the 
Board un< er similar circumstances. 

Public Counsel blithely assume that it would be a 
“sound” ] olicy for the Board to refuse to award Petitioner 
any mere* se in its mail compensation for the period prior 
to the filii g of the petition. It is significant that Public 
Counsel n ike no reference whatever to the facts stated in 
the petitic 1 . These facts demonstrate beyond question that 
Petitioner is in a critical financial condition through no fault 
of its own and that the only sound policy would be to award 
Petitioner the relief requested and thus reestablish it on a 
firm econc mic basis. 

Petitior >r has set forth many outstanding facts which 
must of r icessity lead the Board to award Petitioner an 
adjustmer t in the mail rate which it received prior to Janu¬ 
ary 14,19 :7. Not the least of these facts is that the Board 
itself apj roved an industry-wide reduction of passenger 
fares in 945 despite Petitioner’s most vigorous protest. 
At the tii le such reduction was under consideration Peti¬ 
tioner file l with the Board a petition for suspension and ad¬ 
vised the Board: 


“It is 
are analog 
rate redu 
on the otl| 
opposed 
setting a 
to seriouJU 
carriers, 


subsidy.’ 


kewise increasingly obvious that rate reductions 
j^ous to a two-edged sword, in that on one hand 
tions may appear to be in the public interest, but 
|er hand such reductions may actually be violently 
the public interest by virtue of drastically up - 
d even preventing fair competition, acting so as 
y disrupt the basic economy of other competitive 
|jnd directly necessitating additional government 
(Italics added.) 


129 


Had it not been for the Board’s approval of this passenger 
fare reduction Petitioner would not have suffered its sub¬ 
sequent financial losses. 

116 The only argument advanced by Public Counsel in 
support of their 4 ‘sound” policy is that to award 
Petitioner the relief requested would result in a “cost-plus 
arrangement and destroy those incentives toward economy 
and efficiency that are inherent only in prospective rate¬ 
making” (Motion, page 6). This is a ridiculous argument. 
The Board never has, and presumably never will, establish 
rates as a “cost-plus arrangement.” The Board will nat¬ 
urally follow its regular procedure, examining all of Peti¬ 
tioner’s past costs and disallowing such costs as may appear 
unreasonably high. The Board has always established mail 
rates retroactive at least to the date of the filing of the 
petition, and to this extent all rates are “cost-plus arrange¬ 
ments.” In some cases rates have been determined retro¬ 
actively for several years past. 

As a matter of fact, the Board has found it sound policy 
to establish temporary rates in nearly every rate proceed¬ 
ing considered by it in recent years. In the memoranda of 
May 22,1942, and June 3,1942, this procedure was promul¬ 
gated by the Board. Again in 1946, beginning with the 
Essair case, the Board has given many carriers the advan¬ 
tages of temporary rates subject to retroactive readjust¬ 
ments. The Board is obviously not disturbed about the 
“cost-plus” possibilities in such rate-making procedure. 

In the past the Board has also exercised its broad discre¬ 
tion so as to allow such economically strong carriers as 
American, Eastern, Pan American and Panagra, each to 
retain many millions of dollars in excessive mail payments 
received after the institution of a rate proceeding. If those 
decisions were sound policy, it is certainly much sounder 
policy for the Board to exercise its clear legal authority and 
award Petitioner an increase in its mail compensation suffi¬ 
cient merely to offset the losses which have placed Peti¬ 
tioner in a truly critical financial condition. 


f 
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117 Wherefore, Petitioner requests that the Board 
dismiss the motion of Public Counsel summarily and 
without further argument or proceeding. In the alterna¬ 
tive, it is requested that Petitioner be granted an oppor¬ 
tunity to present its views in oral argument before the 
Board. The motion of Public Counsel raises issues of truly 
vital concern to Petitioner. Since these issues involve Peti¬ 
tioner’s right to compensation to offset sustained heavy 
losses which have most seriously weakened Petitioner’s eco¬ 
nomic position, such issues should be decided only after full 
consideration by the Board. 

1 Respectfully submitted, 

/s/ Stockton, Ulmer & Murchison, 
Attorneys for 
Pennsylvania-Cent ral 
Airlines Corporation 

Charles H. Murchison, 

Robert B. Hankins, 

Of Counsel . 

Dated: May 12, 1947. 

• ••••«•••• 

120 Filed June 23, 1947 

Amendment to Motion of Public Counsel to Dismiss 
Petition for Retroactive Rate. 

Public Counsel hereby amend their motion to dismiss the 
petition filed herein on January 14, 1947 by Pennsylvania- 
Central Airlines Corporation, hereinafter referred to as 
PCA, insofar as such petition requests the fixing of a mail 
rate retroactively effective from June 1, 1942 to January 
14, 1947, by amending paragraph 5 (a) of the aforesaid 
motion to read as follows: 

(5) Once the Board has fixed a final rate for a particular 
operation, which rate was accepted and has been in effect 
and unchallenged during a particular period of time, it has 
no authority to retroactively fix a different rate for the 
same operation during the same period of time. The Board, 
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therefore, has no authority to grant the petition of PCA, 
insofar as such petition requests a different final rate effec¬ 
tive prior to the date of institution of the proceeding. 

Moreover, the Board has consistently held as a matter of 
sound general policy that no adjustments should be made in 
mail rates during periods when rate proceedings are 
121 not pending. Such policy is deemed to be fair and 
reasonable because it permits every rate order to be 
final for any period during which it was not questioned by 
a proceeding relative to its revision. The Board, in over¬ 
ruling objections raised therewith, has enunciated its posi¬ 
tion as follows: 

“* * * a rate once fixed should remain final at least until 
such time as the rate is first publicly challenged or ques¬ 
tioned by the institution of a rate proceeding, either upon 

petition of the carrier or on the Board’s initiative.” 

• • • 

“All factors considered, we are of the opinion that as a 
matter of sound general policy there should be no adjust¬ 
ments in mail rates during periods when a rate case is not 
pending. We believe that the interest in certainty and 
finality of administrative proceedings will be served by a 
policy which will provide for an adjustment of rates only 
when an issue has been raised with respect thereto by the 
institution of a proceeding, thereby putting all interested 
persons on notice that the rate may be adjusted and that 
conduct should be determined in such light.” 3 

Respectfully submitted, 

William C. Burt, 

Robert E. Redding, 

Washington, D. C., Public Counsel. 

June 23,1947. 


3 Braniff Airways, Inc. Mail Rates, 3 C. A. B. 633, 635-637 (1942) Accord: 
Continental A. L., Mail Rates, 2 C. A. B. 683, 688 (1941), 3 C. A. B. 395, 401 
(1942); Mid-Continent Air., Mail Rates, 3 C. A. B. 464, 466 (1942); Trans¬ 
continental & W. A., Mail Rates, 4 C. A. B. 139, 143 (1943); All American 
Aviation, Mail Rates, 4 C. A. B. 354, 357 (1943); Pan American Airways, 
Inc., Alaska Mail Rates, 6 C. A. B. 61, 69 (1944). 
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Opinion 

Decided Dec. 2, 1947 

255 Motions to Dismiss Mail Rate Petitions Insofar as 
They Request the Fixing of Mail Rates to be Effec¬ 
tive Prior to Petition Filing Dates Granted. 

The Civil Aeronautics Board does not have the legal au- 
thority to fix a new rate for an operation during a period 
in which a final rate previously fixed by the Board was in 
effect and unchallenged by the initiation of a mail rate pro¬ 
ceeding. (p. 8) 

The language of section 406 of the Act is similar to that 
normally used in granting authority to make public utility 
rates which are traditionally applicable only to the future, 
and is almost identical with the language of the earlier mail 
pay acts which language has never been given the retro¬ 
active construction contended for by respondents herein. 
(p.9) 

Consideration of the provisions of the Civil Aeronautics 
Act of 1938 indicates that a major purpose thereof was the 
application of public utility regulatory principles to the air¬ 
line industry, (p. 10) 

It is firmly established law that a public utility rate deals / f 
only with the future and is not concerned with reimburse¬ 
ment of past losses nor recapture of past profits which have 
proved excessive. It offers only an opportunity to earn a 
fair return, and it does not guarantee that such a return 
will, in fact, be earned, (p. 11) 

The first sentence of section 406 of the Civil Aeronautics 
Act is substantially identical to the related statutory enact¬ 
ments in the fields of railway and air carrier mail pay found 
in the Railway Mail Pay Act of 1916 and in the Airmail Acts 
of 1934 and 1935. None of these acts has been held 

256 to confer a retroactive mail rate-fixing authority. 
(p.9) 

There is nothing in the legislative history of the Civil 
Aeronautics Act to indicate an intention that the Act con- 
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templated a retroactive rate-making authority such as is 
contended for by the respondents, (p. 14) 

The fact that the Board is directed in fixing mail rates to 
consider the need of the carrier for revenue sufficient to¬ 
gether with all other revenue to enable it to achieve cer¬ 
tain statutory objectives does not confer retroactive power 
but merely directs the Board, in fixing a rate for any period, 
to consider factors not ordinarily considered by other rate 
making agencies, (p. 22) 

The contention that such retroactive power is essential to 
carry out the purposes of the Act cannot be accepted. Such 
retroactive authority would be definitely harmful in the ad¬ 
ministration of this Act and would radically change the 
fundamental principles upon which the Act is based, (p. 22) 
Authority to reimburse for past losses would carry with 
it authority in the Board to recapture excessive profits. 
(P- 23) 

Where there is no mail rate in effect for a new route the 
Board must consider mail pay requirements arising as a re¬ 
sult of such new operation from the date mail service be¬ 
gins thereon, irrespective of the date on which mail rate 
proceedings are initiated, (p. 26) 

While this Board has consistently recognized the develop¬ 
ment responsibilities placed upon it by the Civil Aeronau¬ 
tics Act of 1938, its administration of the mail pay provi¬ 
sions of the Act has uniformly recognized that basic prin¬ 
ciples of public utility rate-making apply to the fixing of 
mail rates, (p. 26) 

In its rate decisions the Board has always assumed that 
risk of loss, should rates prove inadequate, would fall upon 
the carrier, and it has allowed a rate of return commen¬ 
surate with the risks that appear to be involved. This con¬ 
cept of providing payment for risk in the rate of return is 
diametrically opposed to the principle of reimbursement for 
past losses, (p. 27) 

257 There is no indication in the entire legislative his¬ 
tory of, or in the Civil Aeronautics Act itself, that 
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a guarantee of carriers against losses incurred under rates 
found fair and reasonable by traditional public utility rate¬ 
making procedures was intended or thought necessary to 
accomplish the developmental purposes of the Act. (p. 29) 

The Western case did not hold that the Board would fix 
retroactive rates in any case of unusual circumstances but 
only that where there is no mail rate in effect for a new 
route the Board will consider mail pay requirements arising 
as a result of such new operation from the date mail service 
begins thereon. This doctrine is not applicable to the peti¬ 
tions of TWA and PCA. (pp. 24 and 34) 

Motions of Public Counsel to discuss respondents’ mail 
rate petitions insofar as they request the fixing of mail rates 
to be effective prior to the filing dates of those petitions 
granted, and said petitions to that extent, dismissed, (p. 35) 

Appearances: 

Gerald B. Brophy and George A. Spater for Trancon- 
tinental & Western Air. Inc. 

Charles H. Murchison and Robert Hankins for Pennsyl¬ 
vania-Central Airlines Corporation. 

Frank J. Delaney, Roy C. Frank and Louis J. Doyle for 
the Postmaster General. 

William C. Burt, Jerome J. Dick and Robert E. Redding, 
Public Counsel. 

258 OPINION. 

By the Board: 

This opinion disposes of motions by Public Counsel in 
two proceedings. The first is a motion to dismiss the peti¬ 
tion filed on January 14,1947, by Pennsylvania-Central Air¬ 
lines Corporation, hereinafter referred to as PCA, insofar 
as it requests the fixing of a mail rate retroactively from 
June 1,1942 to January 14,1947, the filing date of its peti¬ 
tion. The second is a motion to dismiss the petition of 
Transcontinental & Western Air, Inc., hereinafter referred 
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to as TWA, insofar as it requests the fixing of a mail rate 
retroactively from January 1, 1946 to March 14, 1947, the 
date of filing its petition. 

Although the two petitions present superficial differences 
and although the motions were argued separately, we are of 
the opinion that the basic considerations applicable in each 
case are substantially the same, and we are, therefore, dis¬ 
posing of both in this opinion. 

The TWA petition is a simple request to fix a mail rate 
for its domestic operations on and after January 1, 1946. 
During the period between January 1, 1946 and the date 
of its petition it was receiving mail pay for these operations 
in the amount of 45 cents per ton-mile under a rate thereto¬ 
fore fixed by final order of the Board (Order Serial No. 
4151) issued October 26,1945. 1 Under this rate, Transcon¬ 
tinental & Western Air, Inc., received mail pay in the 
amount of approximately $3,541,000 for operations between 
January 1, 1946 and March 14, 1947, the period for which 
it here seeks additional mail pay in the amount of approxi¬ 
mately $11,157,000. 

259 PCA’s petition in terms asks for reconsideration, 
rehearing and reargument with respect to the 60-cent 
per ton-mile rate fixed for its operations by Order (Serial 
No. 2077) issued December 16, 1942. 2 For the period June 
1, 1942 to January 14, 1947, PCA requests approximately 
$5,000,000 mail pay in addition to approximately $1,700,000 
already received for this period under that Order. Despite 
its form, Public Counsel considered the petition of January 
14, 1947, as an original petition to fix rates on and after 
June 1,1942. 

1 TWA Mail Rates, 6 C. A. B. 595 (1945). This was a service rate which 
was fixed at this time for each of the “Big Four”; American Air. Mail 
Rates, 6 C. A. B. 567 (1945); Eastern A. il, Mail Rates, 6 C. A. B. 551 
(1945); United. A. L., Mail Rates, 6 C. A. B. 5S1 (1945). 

2 PCA Mail Rates, 4 C. A. B. 22 (1942). This was a service rate which 
was made applicable to the so-called “Little Six”; Braniff Airways, Mail 
Rates, 4 C. A. B. 58S (1944); Chicago and Southern A.L., Mail Rates, 4 
C. A. B. 529 (1943) ; Delta Air Corp., Mail Rates, 4 C. A. B. 501 (1943); 
Northwest Air. Mail Rates, 4 C. A. B. 515 (1943); Western A. L. Mail Rates, 
4 C. A. B. 441 (1943). 
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Public Counsel’s initial motions proceeded on the ground 
that the fixing of a new mail rate for a retroactive period 
for which a final mail rate had been in effect and unchal¬ 
lenged would violate a well-established policy of the Board. 
By subsequent amendment of his motion in each proceed¬ 
ing, Public Counsel questioned the Board’s legal authority 
to fix a rate for such a past period. 

! In our opinion, the position taken by Public Counsel with 
respect to the nature of PCA’s petition is correct. That 
petition must be considered as initiating a new proceeding, 
rather than as a continuation of the proceeding which re¬ 
sulted in the opinion and order of December 16,1942. PCA 
relies on the following language in that opinion, as giving 
it a right to reconsideration upon petition filed January 14, 
1947, more than four years after that order and opinion 
were issued: 

“ * * * Accordingly, we shall fix rates herein to become effec¬ 
tive June 1,1942, with the understanding that upon respon¬ 
dent’s request filed pursuant to rule 8 of the Rules of Prac¬ 
tice, they will be subject to reconsideration from and after 
that date.” (p. 22) 

260 But Rule 8, 3 referred to in the opinion specifically 
provided that a petition for rehearing, reargument, 
or reconsideration was required to be filed within fifteen 
days of the order sought to be vacated or modified. 

PCA contends that applicability of the 15-day limitation 
could not have been intended; that if applicable, the lan¬ 
guage accomplished nothing, since it conferred no right in 
addition to what PCA would have had in any event under 

3 Rule 8 of the Rules of Practice, issued April 28, 1939, and in effect De¬ 
cember 16, 1942, provided: 

“Any party may petition for rehearing, reargumcnt or reconsideration of any 
final order by the Authority [Board] in a proceeding, or for further hearing 
before decision by the Authority [Board.] 

* • * 

“Such petition for rehearing, reargument, or reconsideration must be filed 
within fifteen days after service of the order sought to be vacated or modified 
and shall be served by the petitioner upon all parties to the proceeding or 
their attorneys of record.” 
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Rule 8. This analysis fails to note the very substantial 
right which the language in fact conferred on PCA. In 
June, 1942, circumstances affecting the commercial air 
transport industry, and arising out of military require¬ 
ments, caused the Board to adopt measures and follow pro¬ 
cedures designed to afford the carriers partial assurance 
against substantial but unpredictable losses incident to en¬ 
forced curtailment of commercial operations. 4 Con- 
261 sistency with the announced procedures of the 
Board 5 required that PCA’s rate be reconsidered by 
the Board upon request therefor within 15 days after issu¬ 
ance of the Board’s final rate order. By the language of 

4 The proceeding culminating in the rate opinion of December 16, 1942, was 
begun by order dated October 8, 1940. The hearing was conducted four 
months prior to Pearl Harbor. In May 1942, the armed forces took over a 
substantial portion of the planes of the domestic carriers, and severe restric¬ 
tions affecting service patterns of all carriers, including PCA, were imposed. 
In order to protect carriers against undue losses which might be occasioned by 
these restrictions, we issued two general memoranda to the industry, the first 
on May 22, 1942, and the second on June 3. 1942. The first memorandum 
proposed that all rates after May 31, 1942, be temporary. This was super¬ 
seded by the second memorandum, which provided that any carrier with no 
pending rate case could file a petition within two weeks after June 3, 1942, 
and such petition would be considered filed as of June 1, 1942. Should a 
petition be filed, it was proposed that a show cause order would issue after 
sufficient experience had been accumulated under the new sen-ice pattern, 
proposing a new rate back to the petition date, June 1, 1942. As to those 
carriers, like PCA, who had cases pending, we stated that we would proceed 
to fix final rates. 

The proposal under the second memorandum might conceivably have been 
unfair to a carrier with a pending case if insufficient experience under the 
new service pattern had been accumulated at the time final ratC3 were fixed 
for it, since any petition thereafter filed for a new rate could only result in 
relief from the date of the petition, and not from June 1, 1942. Under these 
circumstances PCA petitioned to have a temporary rate fixed for the period 
after June 1, 1942. 

At the time the December 16, 1942 order was issued we had before us, by 
stipulation, the record of four months’ operations under the new war service 
pattern. We accordingly proceeded to fix a final rate for the period after 
June 1, 1942, despite the petition of PCA for a temporary rate. However, to 
place PCA in as favorable a position as those carriers which had no case 
pending on June 1, 1942, we provided that PCA might have reconsideration 
of the final rate for the period after June 1, 1942, upon request filed under 
Rule 8. Under this provision, if PCA should believe that the experience upon 
which the post-June 1, 1942 final rate was fixed did not adequately reflect 
the new pattern of operations, it could, if it made request therefor within 
15 days, have reconsideration of that rate as of right. It was thus placed 
in as favorable a position as the carriers which had no petition pending on 
June 1, 1942, and who were given two weeks in which to petition for a new 
rate after June 1, 1942. 

•’•See note 4, supra. 
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the opinion, PCA had an absolute right to reconsideration 
of its mail rate upon request therefor filed within 15 days. 
This was a different and substantially greater right than 
that conferred by Rule 8 to petition for reconsideration, a 
request which might be denied in the proper exercise of the 
Board’s discretion. Since PCA’s right to reconsideration 
upon petition filed therefor was limited by the 15-day pro¬ 
vision of Rule 8, its petition of January 14, 1947, must be 
construed as initiating a new proceeding to fix a rate for a 
retroactive period. It accordingly raises the same basic 
issues as does the TWA petition. 

262 After full consideration of the Act, and of its legis¬ 
lative history, 6 and of the arguments of Counsel on 
the motions, we are of the opinion that as a matter of law 
we do not have the authority to fix a new rate for an oper¬ 
ation during a period in which a final rate previously fixed 
by us was in effect and unchallenged by the initiation of a 
mail rate proceeding. 

Section 406 of the Act, which sets forth our mail rate¬ 
making duties and powers contains two provisions which 
are important in determining our authority. The first “em¬ 
powers and directs” us upon our own initiative or upon 
petition of the Postmaster General or an air carrier,” fix 
and determine from time to time, after notice and hearing, 
the fair and reasonable rates of compensation for the trans¬ 
portation of mail by aircraft.” The second empowers and 

6 In considering the legislative history we are concerned not only with the 
bills introduced in the 75th Congress, 3rd Session, H. R. 9738 and S. 3659 
and S. 3845 (which bills were “fundamentally the same,” Cong. Rec. Vol. 
83, part 6, p. 6725), which became the Civil Aeronautics Act of 1938, but with 
two sets of earlier bills in the 1st Session of the 75th Congress, H. R. 5234, 
and S. 2, identical bills covering economic regulation, and H. R. 4652 and 
S. 1760, identical bills covering safety regulation. After extensive hearings 
had been held on the earlier biljs which proposed to vest the regulatory power 
in the Interstate Commerce Commission and before they could be brought 
to a vote, the later bills, embodying most of the substantive provisions of the 
earlier bills, but placing the regulatory power in an independent agency, were 
substituted therefor. The hearings on the later bills were devoted largely to 
the desirability of this change and must be read in connection with the history 
of the earlier bills to obtain a complete legislative history of the Civil Aero¬ 
nautics Act of 1938. 
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directs this Board “to make such rates effective from such 
date as it shall determine to be proper.*’ 

The respondents in effect contend that the second pro¬ 
vision is a clear and unambiguous grant of authority to fix 
new rates for any retroactive period even though previ¬ 
ously fixed final rates may have been in effect and may have 
constituted the basis for presumably final payment to the 
carrier, and that the statutory language therefore leaves 
no room for interpretation and permits no resort to 
263 the help of legislative history or other aids to con¬ 
struction. But to whatever extent it may be neces¬ 
sary to establish ambiguity before properly resorting to 
legislative history, 7 such ambiguity is clearly present in sec¬ 
tion 406. The language of the first provision is similar to 
that usually used in granting public utility rate-making 
powers which are traditionally applicable only to the future 
and is almost identical to and is copied from the language 
of earlier mail pay acts 8 which were never given the retro¬ 
active construction contended for by the respondents 
herein. 

The respondents* position that because of the language of 
the second provision, the section must be interpreted as 
vesting in the Board authority to reimburse every carrier 
in the industry to the extent to which any such carrier may 
in the past have realized less than a fair rate of return is so 
substantial a departure from any prior regulatory plan in 
any related field that it clearly raises the question whether 
the section was not intended to have a somewhat narrower 
meaning. Inquiry into the field of public utility regulation, 
into Interstate Commerce Commission decisions under 
closely related statutory enactments, and into legislative 

7 “It would be anomalous to close our minds to persuasive evidence of in¬ 
tention on the ground that reasonable men could not differ as to the meaning 
of the words . . . The meaning to be ascribed to an Act of Congress can only 
be derived from a considered weighing of every relevant aid to construction. * ’ 
United States v. Dickerson, 310 U. S. 554, 562 (1940). 

8 See Footnote 15, infra. 
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history 9 discloses that the Act was never intended to vest 
in the Board the retroactive rate-making power 
264 urged by respondents. 

Reference to the Civil Aeronautics Act of 1938 and 
to the legislative history winch preceded its enactment dis¬ 
closes that the aplication of public utility regulatory prin¬ 
ciples to the air line industry wras the principal objective of 
the Congress. 10 Provision in the Act for certificates of pub¬ 
lic convenience and necessity; regulatory control over rates, 
fares, charges, and practices in the carriage of passengers 
and property as well as mail; restrictions on agreements, 
mergers, interlocking relationships, and acquisitions of con¬ 
trol; requirements with respect to tariffs and numerous 
other traditional utility regulatory provisions demonstrate 
that fundamentally this Act wras intended to apply public 
utility regulatory principles to the air line industry. 

It is firmly established law that a public utility rate deals 
only with the future. It is not concerned with the reim¬ 
bursement of past losses nor with the recapture of past 
profits wiiich have proved excessive. It offers only an op¬ 
portunity to earn a fair return, and it does not guarantee 
that such a return will, in fact, be earned. The first sen¬ 
tence of section 406 simply empowers and directs the Board 
to fix rates. In no other public utility statute has such lan¬ 
guage been construed to contemplate a retroactive rate¬ 
making authority. 

In the leading case of Galveston Electric Company v. City 
of Galveston, et al., n Justice Brandeis held that a commis- 

0 “ . . . there is wisely no rule of law forbidding resort to explanatory 
legislative history no matter how clear the words may appear on superficial 
examination.” Harrison v. Northern Trust Co., et al., 317 TT. S. 476, 479 
(1943). Accord: Church of the Holy Trinity v. United States, 143 U. S. 
457 (1892); Texas and Pacific Railway Co. v. Interstate Commerce Commis¬ 
sion, 162 U. S. 197, 218 (1896); Bazlev v. Commissioner of Internal Reve¬ 
nue, 67 S. Ct. 1489 (1947). 

10 “The bill before you is more or less the usual form of American regula¬ 
tion of utilities or transportation and embraces the points which arc common 
to all such types of legislation. Gorrell, Hearings before the House Inter¬ 
state and Foreign Commerce Committee on H. R. 9738, 75th Cong., 3rd Scss., 
p. 297. The legislative history is discussed hereinafter in this opinion. 

11 258 U. S. 388 (1922). 
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sion is not required to capitalized past losses in the rate 
base to be used in fixing a future rate. In the Geor- 
265 gia Railway case, 12 the utility, alleging a failure to 
earn a reasonable return for the past four years un¬ 
der commission-fixed rates, asked that such deficiency be 
reimbursed currently in the new rates or be capitalized. In 
rejecting the contention, the Federal Court said: 

“A rate established as reasonable, whether by the com¬ 
pany or by the commission, is not guaranteed by the com¬ 
mission or the public. Whether it will actually yield more 
or less than a fair return during its continuance is a risk of 
the business. We do not deny that it is within the discretion 
of the commission to consider the experience of the immedi¬ 
ate past in fixing a just rate for the future, but we hold that 
no legal right exists to have disappointments or surprises in 
results balanced.” 

The doctrine was reaffirmed as recently as the Natural 
Gas Pipeline case 13 where, in denying the utility’s claim to 
capitalize costs of maintaining excess capacity during the 
early period of operation, Chief Justice Stone said: 

“* * * But regulation does not insure that the business shall 
produce net revenues, nor does the Constitution require that 
the losses of the business in one year shall be restored and 
adding them to the rate base .... The deficiency may not be 
thus added to the rate base, for the obvious reason that the 
hazard that the property will not earn a profit remains on 
the company in the case of a regulated, as well as an un¬ 
regulated, business.” 14 

Comparable and related statutory enactments and deci- 
cisons thereunder in the fields of railway and air carrier 

12 Georgia Railway and Power Company et al. y. Railroad Commission, 278 
Fed. 242, 247 (N. D. Ga. 1922), affirmed 262 U. S. 625 (1923). 

13 Federal Power Commission, et al. v. Natural Gas Pipeline Co., et al., 315 
U. S. 575, 590 (1942). 

14 Conversely it is well established that a regulated utility cannot be re¬ 
quired to give up excess earnings from past operations. Board of Utility 
Commissioners, et al. v. New York Telephone Company, 271 U. S. 23, 31, 32 
(1926), Newton v. Consolidated Gas Company of New Jersey, 258 U. S. 
165 (1922). 
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mail pay lend additional support to the conclusion 

266 we have reached. None of these acts 13 has been held 
to confer a retroactive mail rate-fixing authority. In 

none of the 18 mail rate cases under the Railway Mail Pay 
Act or the 26 mail rate cases under the Air Mail Act of 1935, 
decided by the Interstate Commerce Commission prior to 
the passage of the Civil Aeronautics Act of 1938 did the 
Commission refix a rate for a period prior to the 

267 initiation of the proceeding. 16 The degree to which 
the Interstate Commerce Commission felt bound by 

this limitation is best illustrated in the Railway Mail Pay 

13 July 28, 1916, c. 261, 39 Stat. 412 (Railway Mail Pay Act of 1916) 
which provides at page 429 (Sec. 5) that: 

“The Interstate Commerce Commission is hereby empowered and directed 
as soon as practicable to fix and determine from time to time the fair and 
reasonable rates and compensation for the transportation of such mail matter 
by railway common carriers and the service connected therewith, prescribing 
the method or methods by weight, or space, or both, or otherwise, for ascer¬ 
taining such rate or compensation, and to publish the same, and orders so 
made and published shall continue in force until changed by the commission 
after due notice and hearing.” 

June 12, 1934, c. 466, 48 Stat. 933 (Air Mail Act of 1934) which provides 
at page 935 (Sec. 6a) that: 

“The Interstate Commerce Commission is hereby empowered and directed 
after due notice and hearing, to fix and determine by order, as soon as prac¬ 
ticable and from time to time, the fair and reasonable rates of compensa¬ 
tion for the transportation of air mil by airplane and the service connected 
therewith over each air-mail route, but not in excess of the rates provided 
for in this Act, prescribing the method or methods by weight or space, or 
both, or otherwise, for ascertaining such rates of compensation, and to pub¬ 
lish the same, which shall continue in force until changed by the said Com¬ 
mission after due notice and hearing.” 

August 14, 1935, c. 530, 49 Stat. 614 (Air Mail Act of 1935) which pro¬ 
vides at page 616 (Sec. 5): 

“Subsection (a) of section 6 of such Act is amended to read as follows: 

“ ‘Sec. 6(a). The Interstate Commerce Commission is hereby empowered 
and directed, after notice and hearing, to fix and determine by order, as soon 
as practicable and from time to time, the fair and reasonable rates of com¬ 
pensation within the limitations of this Act for the transportation of air mail 
by airplane and the service connected therewith over each air-mail route, and 
over each section thereof covered by a separate contract, prescribing the 
method or methods by weight or space, or both, or otherwise, for ascertaining 
such rates of compensation, and to publish the same, which shall continue in 
force until changed by the said Commission after due notice and hearing, and 
so much of subsection (g) of section 3 of this Act as is in conflict with this 
section is hereby repealed.’ ” 

16 Under specific provisions of the 1935 Act which became law on August 
14, 1935 (Sec. 8, 49 Stat. 614), the first rates fixed thereunder could be 
retroactively fixed as of March 1, 1935, but this type of retroactivity under 
specific statutory authority is not here involved. 
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case, 144 I. C. C. 675 (1928). 17 In that case a group of car¬ 
rier filed petitions for reexamination of mail rates. After 
preliminary investigation, the Commission broadened the 
proceeding to include the rates of a much larger group of 
railroads. After investigation and hearing, the Commis¬ 
sion found the rates not fair and reasonable and ordered a 
review. But, although it found the rates to be inappropri¬ 
ate for all the carriers during the period under review, it 
made the higher rates effective from the date of the petition 
only for those carriers which had petitioned. For the other 
carriers, the adjustment was made only from the date the 
proceeding was broadened to include them. Such a holding 
is consistent only with the conclusion that the Railway Mail 
Pay Act of 1916 did not authorize a rate to be fixed prior 
to the date on which a rate proceeding was initiated for a 
carrier. The Act directed the Commission to fix fair and 
reasonable rates, and it found the rates for the non-petition¬ 
ing carriers to be not fair and reasonable prior to the date 
on which they were included in the proceeding. Under these 
circumstances, it -would have been highly arbitrary for the 
Commission, had it been empowered to fix rates for the 
period involved, to have refused to make such rates effec¬ 
tive during this period for which it had found previously 
fixed rates to be not fair and reasonable. 

268 In view of the similarity between the first provi¬ 
sion of section 406 and the language of these earlier 
acts, the consistent constructions of those acts by the Inter¬ 
state Commerce Commission is highly significant in inter¬ 
preting section 406 and raises a strong presumption against 
the existence of any such retroactive power as is claimed 
by the respondents herein. 18 Supporting this interpretation 

l" Sec also Railway Mail Pay, 165 I. C. C. 774 (1930). 

is United States Steam Navigation Co. v. Cunard Steamship Co., Ltd., et 
al., 284 U. S. 474, 480, 481 (1932). A point has been made by the carriers 
in argument that the Railway Mail Pay Act of 1916 and the Air Mail Acts 
of 1934 and 1935 contain the following language not found in section 406: 
“. . . Orders so made and published shall continue in force until changed by 
the commission after due notice and hearing” and that, therefore, the con* 
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is the fact that there is not one word in all the legislative 
history of the Civil Aeronautics Act of 1938 to indicate an 
intention or understanding that the Civil Aeronautics Act 
contemplated a retroactive rate-making authority such as 
is contended for by respondents. There is no indication 
that the authority of the Board was to be greater, with re¬ 
spect to the periods for which mail rates might be fixed, 
than that which was exercised by the Interstate Commerce 
Commission under the Railway Mail Pay Act of 1916 and 
the prior Air Mail Acts. 19 

Furthermore, there is a clear and adequate explanation 
of the second provision of section 406 upon which respon¬ 
dents rely. It was added in order to effect a specific 
269 purpose, and that purpose was not to enable the 
Board to fix retroactive rates, or to exercise any 
authority with respect to the periods for which rates could 
be fixed which had not been theretofore exercised by the 
Interstate Commerce Commission under the Railway Mail 
Pay and Air Mail Acts already referred to. 

Prior to the decision of the Supreme Court in the New 
York Central case 20 there existed considerable doubt as to 
whether the Interstate Commerce Commission, under the 


struction of these earlier acts is not controlling in determining retroactive 
power under section 406. We note that a similar provision with respect to 
our orders is contained in section 1005(a) of the Civil Aeronautics Act of 
1938. In our opinion such a provision does no more than state an obvious 
fact with regard to the orders of an administrative agency, namely, that 
except where otherwise limited, they continue in effect until modified by fur¬ 
ther orders of the agency. That such a provision is not determinative with 
respect to the retroactive power of a rate-making body was settled in the 
New York Central case, infra. 

n* The report of the Aviation Commission set up under Section 20 of the 
Air Mail Act of 1934, which was largely responsible for the consideration of 
the legislation which eventuated in the Civil Aeronautics Act of 1938, recom¬ 
mended that the mail rate should be adjusted by a proposed commission 
“exactly as the rates for carrying mail by rail are prescribed by the Inter¬ 
state Commerce Commission. ’ ’ Report of Federal Aviation Commission, 74th 
Cong., 1st Sess., Senate Doc. No. 15, January 30, 1935, p. 64. 

20 United States v. New York Central Railroad Company, 279 U. S. 73, 75 
(1929). The court here said: “We assume that while the railroads perform 
the service and accept pay without protest they get no ground for subsequent 
complaint. * * * But the filing of an application expresses a present dis¬ 
satisfaction and a demand for more. * * * If the claim of the railroads 
is just they should be paid from the moment the application is filed. ’ * 
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Railway Mail Pay Act, could make its mail rate orders effec¬ 
tive prior to the date of the final order and back to the date 
of the initiation of a mail rate proceeding. This doubt arose 
out of the fact that the provision conferring mail rate-mak¬ 
ing authority upon the Interstate Commerce Commission 
was in traditional public utility rate-making language which 
had theretofore been construed generally to authorize the 
fixing of rates prospectively from the date of a utility com¬ 
mission’s final decision. In the New York Central case, 
the Supreme Court found that the Congress had intended 
that the Interstate Commerce Commission could fix mail 
rates effective prior to the date of final decision and back to 
the date of initiation of proceedings. In reaching this de¬ 
cision, the Supreme Court found that Congress had utilized 
the power of eminent domain in requiring all railroads to 
carry mail under the Railway Mail Pay Act of 1916. The 
Court found that the carriers were constitutionally entitled 
to fair and reasonable compensation from the date on which 
they had instituted a proceeding; that unless the Commis¬ 
sion had authority to make its rate orders effective back to 
that date no provision would be made for certain constitu¬ 
tional rights of the carriers. 

270 It will be noted that considerable similarity char¬ 
acterizes the language in Section 5 of the Railway 
Mail Pay Act of 1916 and Section 6a and 5 of the Airmail 
Act of 1934 and the Airmail Act of 1935, respectively. One 
might have assumed, therefore, that the principles applied 
in the New York Central Case would be made applicable to 
the interpretation of the Airmail Acts of 1934 and 1935. 
Differences, however, exist to some degree as to the extent 
to which air carriers, as distinguished from the railroads, 
could be obliged under these Acts to carry the mail. These 
differences led to a divergence of views among the members 
of the Interstate Commerce Commission on the question 
as to whether Airmail Act gave them authority similar to 
that contained in the Railway Mail Pay Acts to fix rates that 
could be made retroactive to the date of filing a petition. 



146 


In Air Mail Compensation, decided June 6, 1936, by Di¬ 
vision 3, 21 it was held, in substantial reliance upon the New 
York Central case, that the Commission had authority to 
make its mail rate orders effective prior to the decision 
date and back to the date of commencement of proceedings. 
Chairman Mahaffie dissented, in part on the ground that the 
New York Central case was based on eminent domain and 
constitutional requirements and was no sound authority un¬ 
der the Air Mail Act of 1934. On appeal to the full Com¬ 
mission, the decision of Division 3 was sustained. 22 Com¬ 
missioners Lee and Mahaffie dissented, and Commissioners 
Splawn and Caskie concurred in a separate opinion, but 
they pointed out in their opinion that the New York Cen¬ 
tral case was not necessarily a governing precedent for the 
Commission’s action. 

271 Commissioner Mahaffie continued to dissent on this 
point in six separate proceedings, the last of which 
was issued after enactment of the Civil Aeronautics Act 
of 1938. Thus, during the entire period during which the 
Civil Aeronautics Act of 1938 was under consideration by 
Congress, a difference in views over the meaning of cer¬ 
tain language in the Air Mail Acts continued. Since sub¬ 
stantially identical language was being considered for in¬ 
clusion in what later became section 406 of the Civil Aero¬ 
nautics Act, clarification of Congressional intent was ad¬ 
visable. To accomplish this purpose, the last clause of sec¬ 
tion 406(a)(1) was added. 23 

Colonel Gorrell 24 explained the New York Central case 
to House and Senate Committees 23 and concluded: 

21 216 I. C. C. 166 (1936). 

22 Air Mail Compensation, 222 I. C. C. 602 (1937). 

23 ‘ ‘. . . and to make such rates effective from such date as it shall deter¬ 
mine to be proper.” 

24 Colonel Gorrell, at that time President of the Air Transport Association, 
was one of the principal witnesses at the hearings in both Houses of Congress. 

25 The carriers have contended that we can give no consideration to the 
testimony of witnesses at the hearings before Congressional Committees con¬ 
sidering the bills which ultimately resulted in the Civil Aeronautics Act of 
1938. On this point we find that the use of committee hearings as aids in 
legislative construction has long been accepted as proper. In the last term of 
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“. . - there is no substantial doubt but that the Commis¬ 
sion is empowered to put a rate order in effect as of 
272 the date when the Commission has been formally ad¬ 
vised an unjust rate then and there existed.’ ’ 26 
He later suggested the new language of section 406, i.e., 
“. . . and to make such rates effective from such date as 
it shall determine to be proper,” 27 and stated that by this 
change “the present authority of the [Interstate Com¬ 
merce] Commission to fix appropriately the effective date 
of its rate decisions is likewise specifically preserved.” 28 

There does not appear any other comment on or informa¬ 
tion concerning this language in the entire legislative his¬ 
tory of the Act or its predecessor bills. It is clear that the 
“effective date” amendment was offered for purposes of 
clarification, not for the purpose of granting a power 


the Supreme Court such use was made of legislative hearings in at least seven 
cases: United States v. Ogilvie Hardware Company, Inc., 67 S. Ct. 997 
(1947); Rice, et al. v. Santa Fe Elevator Corporation, et al., 67 S. Ct. 1146 
(1947); United Brotherhood of Carpenters and Joiners of America v. United 
States, 67 S. Ct. 775 (1947); United States v. Hoy, 67 S. Ct. 1004 (1947); 
Levinson v. Spector Motor Service, 67 S. Ct. 931 (1947); United States, et al. 
v. Seatrain Lines, Inc., 67 S. Ct. 435 (1947); American Stevedores, Inc. v. 
Parello, et al., 67 S. Ct. 847 (1947). 

Earlier acceptance of the same principle is found in: Church of the Holy 
Trinity v. United States, supra; United States v. McGowan, et al., 302 U. S. 
535 (1938); Brooklyn Bank v. O’Neil, 324 U. S. 697, 709 (1945); Oregon- 
Washington Railroad & Navigation Company v. McGinn, 258 U. S. 409 
(1922); United States v. Rehwall, et al., 44 F. (2d) 663 (S. D. Calif. 1930). 

2 C Id. pp. 483-5. For similar testimony before the House, see Hearings 
before House Committee on Interstate and* Foreign Commerce on H. R. 5234 
and H. R. 4652, 75th Cong., 1st Sess., pp. 325-7. 

27 Hearings before subcommittee of Senate Interstate Commerce Committee 
on S. 2 and S. 1760, 75th Cong., 1st Sess., p. 523. 

28 Id. p. 525. After discussing the retroactive rate decisions of the Inter¬ 
state Commerce Commission before the House Committee, Colonel Gorrell pro¬ 
posed the same amendments and made exactly the same comment. Hearings 
before House Committee on Interstate and Foreign Commerce on H. R. 5234 
and H. R. 4652, 75th Cong., 1st Sess., p. 40S. When H. R. 9738 and S. 3659 
were substituted for H. R. 5234 and S. 2 (see footnote 6) the rate-making 
provisions therein embodied Colonel Gorrell’s amendment. In testifying upon 
these bills, Colonel Gorrell, at the suggestion of the Committee Chairman 
(at both the House and Senate hearings), did not testify as to those details 
which he had covered in his testimony on the original bills. He stated: 
“Last year in testifying, as your chairman has said, we discussed at length 
the need for legislation. With your permission, ice wiU not cover any of the 1 
details which we covered last year .” (Italics supplied.) Hearings before 
the House Committee on Interstate and Foreign Commerce on H. R. 9738, 75th 
Cong., 3rd Sess., pp. 296-7. Hearings before a subcommittee of the Senate 
Committee on Interstate Commerce on S. 3659, 75th Cong., 3rd Sess., p. 21. 
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273 which did not already exist. Colonel Gorrell merely 
sought to preserve the existing authority of the Com¬ 
mission which, as founded on the New York Central case, 
and as later followed in the early air mail decisions, was 
limited to the fixing of mail rates that could be made effec¬ 
tive as of the date proceedings w’ere initiated. 

In spite of this clear indication that no retroactive rate¬ 
making authority was in fact intended by the statutory 
provision relied on by respondents, it is asserted that the 
Civil Aeronautics Act of 1938 contains subsidy and develop¬ 
mental provisions not contained in other acts, and it is 
urged that the proper administration of those aspects of 
the Act requires that the Board be empowered to make car¬ 
riers whole for deficiencies in revenues incurred during 
periods prior to institution of any rate proceeding and 
while a rate previously fixed by the Board was in effect. 

At the outset it may be pointed out that insofar as the 
Civil Aeronautics Act may be said to authorize ‘‘subsidy,’’ 
the Air Mail Act of 1934, originally, and as amended by the 
Air Mail Act of 1935, would appear to have authorized it 
in much the same fashion. 29 Under these Acts, air- 

23 Contract rates mentioned in those Acts were in terms of rates per airplane 
mile and the limitations on maximum payments that could be made were 
expressed in the same terms. The Interstate Commerce Commission in fixing 
rates used a base rate per airplane mile for a base poundage of 300 pounds. 
This base rate was payable on mail loads, no matter how small. Above that 
poundage additional amounts became payable. Since loads rarely attained 
the base poundage, the amount paid for the carriage of mail bore no direct 
relationship to the amount of mail carried. 

The basic nature of the Acts is, however, most clearly apparent from the 
rate-making principles enunciated by the Interstate Commerce Commission in 
its first case (under the 1934 Act) Air Mail Compensation, 206 I. C. C. 675. 
At page 717 the Commission stated: 

“Passenger service is required by the Government, and that requirement 
compels the acquisition and operation of equipment superior to that which 
would be required if the mail were flown without passengers. Such equip¬ 
ment is more expensive to own and operate than aircraft which could meet 
the speed and other requirements for mail service alone. Even where the 
passenger service is rendered on exclusive passenger schedules, it does not 
follow that such schedules must be entirely ignored in the fixation of rates for 
the transportation of air mail in view of the necessity for providing pas¬ 
senger traffic, and not the mail service, and the use made of exclusive pas¬ 
senger schedules in mail service.” 

And further stated at page 722: 

“If rates were fixed by the use of cost allocations at this time, all incen¬ 
tive for the maintenance and future development of passenger traffic might 
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274 plane mileage rates were specifically provided for, 
non-mail schedules were to be considered in fixing 
rates, and the amount paid did not have to bear a re- 

275 lationship to the amount of mail carried. Yet, de¬ 
spite these “subsidy” features, these Acts were 

never considered to grant the retroactive power here 
claimed. 


be destroyed, and a tendency to revert to exclusive mail service might follow. 
The effect of efforts to reduce the cost of mail sendee by increasing the re¬ 
turns from passenger business would be lost. It is obvious that the time has 
not yet arrived when the passenger business of the contractors can stand 
alone. ’ * 

Applying the principles so expressed, the Interstate Commerce Commission, 
instead of fixing mail rates on the basis of the cost of the mail service 
arrived at by a distribution of expenses between the various services, fixed 
rates so as to make up the difference between total cost (including a fair 
return) and total revenue on designated mail routes. This is very much the 
same type of subsidy that is used in the Civil Aeronautics Act of i938. 

Under those Acts, the Postmaster General designated certain schedules for 
the carriage of mail and it was to the mileage of these designated schedules 
that the mail rates applied. Because it was often convenient to carry mail 
on exclusive passenger schedules, the 1935 Act specifically provided that the 
Postmaster General might, at a carrier’s request and for his convenience, 
authorize the carriage of mail on a non-mail schedule with the understanding 
that the weight of mail so transported would be credited to a regular mail 
schedule and no mileage compensation would be paid therefor. Such au¬ 
thorized but not designated trips were known as weight-credit schedules. 
Though section 6(c) of the 1935 Act contained a direction to the Commission 
to disregard losses resulting in the opinion of the Commission from the un¬ 
profitable maintenance of non-mail schedules in cases where the Commission 
found that the gross receipts from such schedules failed to meet the addi¬ 
tional operating expenses occasioned thereby, the Commission in Air Mail 
Rates for Route No. 24, 222 I. C. C. 749, ruled that the limitation was not 
applicable to weight-credit schedules. This holding wiped out the limitation 
of section 6(e) as to the losses which the Commission might consider so far 
as it concerned any exclusive passenger schedule which for the convenience 
of the carrier had been authorized for the carriage of mail on a weight-credit 
basis. This meant that for all weight credit as well as designated mail 
schedules the total costs of the schedule might be considered in fixing the 
rate. Moreover, although the Commission had in its first case adopted a 
general rule of disregarding costs and revenues from “off-line” schedules, it 
dropped any such distinction insofar as such off-line schedules were designated 
for the carriage of mail or were authorized on a weight-credit basis. Air 
Mail Rates for Route No. 2, 231 I. C. C. 229. The net result of all of these 
rulings was that so long as a schedule was designated or authorized to be 
used for mail, air mail pay was used to make up the difference between total 
cost and total revenue and provide a return to the operator, precisely the 
same type of subsidy as is found in the Civil Aeronautics Act of 1938. 

Even an “on-line” exclusive passenger schedule neither authorized nor 
designated for the carriage of mail received a degree of subsidy, since only 
the additional out-of-pocket costs incurred in its operation were charged 
against it, Air Mail Compensation for Route No. 2, supra, the general over¬ 
head being entirely carried by mail pay. See also note 42, infra. 
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There is no reference in the Civil Aeronautics Act to 
subsidy as such. To whatever extent subsidy may be con¬ 
templated by the Act, it is provided through a mail rate as 
“a fair and reasonable rate of compensation for transpor¬ 
tation of the mail,” et cetera. Such a rate, under the Act, 
may provide greater revenue to the carriers than would be 
required to compensate solely for transporting the mail 
only by virtue of the fact that the Board, in determining 
Such rate, is directed to consider the need of the carrier 
for revenues sufficient not only to perform the mail service 
but sufficient, together with all other revenues, to enable it 
to achieve objectives of the Act with respect to air 
276 transportation generally. To whatever extent “sub¬ 
sidy” may be authorized by the Act, therefore, it 
must be included in a mail rate fixed and determined in ac¬ 
cordance with the provisions of the Act. It is difficult to 
understand by what logic it can be argued that the Board 
can fix a retroactive rate for a past period for which it 
could not otherwise do so, simply because, in arriving at 
the amount of the rate, it is directed to consider factors 
not ordinarily considered by other rate-making agencies. 

It is urged, however, that such retroactive authority is 
essential to carry out the purposes of the Act. With this 
contention we cannot agree. Far from being essential, we 
believe that such retroactive authority would be definitely 
harmful in the administration of this Act. The effect of 
such retroactive rate-making would be to change radically 
the fundamental principles upon which we believe the Act 
is based. 

The respondents in effect urge a cost-plus subsidy plan, 
in place of a traditional prospective rate-making technique. 
Under the latter plan there is a twofold pressure to econ¬ 
omy and efficiency caused by the necessity of living within 
a known rate and by the prospect of being able to retain 
earnings which may be effected. under the rate. Admin¬ 
istration of the mail pay provisions of the Act through the 
instrumentality of a prospective rate is designed to foster 
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a sound air transport system in the interests of the travel¬ 
ing public, the post office, and the national defense while 
retaining in this industry competitive characteristics which, 
under our economy, are deemed desirable and productive 
of public benefit. 

Consistent with the principles of the Act, in fixing a rate 
for the future we allow a rate designed to pay the carrier 
a reasonable return upon its investment for assum- 
277 ing the risks incidental to operation. Initially, if 
the carrier believes the rate fixed by us to be unrea¬ 
sonable, it has the opportunity to seek review of our action. 
Even though the rate be deemed initially reasonable, events 
may, of course, take an unhappy turn and this may result 
in low earnings or even in losses despite the efficiency of 
the carrier’s management. But in that event, the carrier 
has the opportunity to petition us for a new rate based 
upon new circumstances and new facts. This theory of 
rate administration is designed to promote competency in 
management through the incentive of profit. At the same 
time, as a counter-balance, losses incurred under a reason¬ 
able rate acceptable to the carrier must be absorbed. 

Contrariwise the suggestion of the parties to this case 
is that we assume the responsibility of making up losses 
incurred over a period of time during which management 
either did not believe the rate to be an unreasonable one 
or, if it held such a position, did not see fit to inform us 
of that fact. On its face the suggestion asks us substan¬ 
tially to put all so-called efficient managements on a cost- 
plus basis. This would obviously be a reversal of past 
policies of rate fixing for it would have a natural corollary 
—the corollary that was freely admitted in this case— that 
earnings of air carriers in excess of a fair and reasonable 
rate would be subject to recapture. Such a policy would 
tend to sap management of those very incentives that in a 
private economy are essential if we would strive for ef¬ 
ficiency. 

To avoid the cost-plus operation of the doctrine now ad¬ 
vanced, TWA suggests that our power to fix retroactive 
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rates is a discretionary one and should only be exercised 
under “unusual circumstances,” but such a limitation when 
examined is either illusory or impossible of application. 

Any circumstances that had a depressive effect on 
278 earnings and that were beyond the control of man¬ 
agement would seem to come within the classifica¬ 
tion of “unusual.” The result would thus be that the 
standard in fact would become one of placing efficient man¬ 
agement on a cost-plus basis. The other alternative would 
^ive us a discretion both to give and take that would be 
arbitrary and provocative of endless litigation, both before 
us and the courts. 30 

' There are further difficulties with the suggested construc¬ 
tion of the statute. The discretion of the Board could be 
appealed to at any time, possibly limited by the doctrine 
of laches, to make up for past losses. Similarly, the Board 
could at any time exercise its discretion to recoup past 
gains. Financial statements of air carriers would thus 
never become firm. Similarly, the Post Office’s accounts 
would be subjected to the same uncertainties, and similar 
infirmities would surround the preparation of budgets for 
the airmail postal service. Chaos and confusion stretching 
back to 1938 would be the result. 

In support of their contention as to unusual circum¬ 
stances, respondents rely chiefly on the Western case, 31 but 
on careful analysis of the facts in that case we can find no 
support therein for respondents’ position. In that case the 
carrier had a mail rate applicable to two old routes. It 
started service on a new route and six months later peti¬ 
tioned for a system rate. In determining what addi- 

30 To interpret the statutory language * 1 make such rates effective from 
such date as it shall determine to be proper'' as granting the broad discretion 
here urged raised formidable administrative and constitutional difficulties. 
There is another construction which avoids these difficulties and yet gives 
meaning to the language, that is, that it empowers and directs us to make 
an order effective from the date we determine to be legally proper. So in 
the case of a new route for which no mail rate was previously in effect, we 
are given authority to make the sate effective from the date operations com¬ 
menced thereon, as is constitutionally necessary, even though mail rate pro¬ 
ceedings are not initiated until later. See note 32, infra. 

31 Western Air Lines, Mail Rates, 4 C. A. B. 441 (1943). 
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279 tional compensation was required because of the op¬ 
erations on the new route, we reviewed the opera¬ 
tions of the entire system from the date of inauguration 
of the new route and found that no increase in the mail 
compensation already payable was required because of the 
new route. Obviously when a new operation is commenced 
the question of mail compensation for that operation from 
its commencement must be decided. 32 In determining the 
compensation to which Western might be entitled for the 
new route for this retroactive period, we said: 

“... that in considering and determining the rate of mail 
compensation to respondent for mail services heretofore 
performed on Route No. 52, the need of the carrier should 
be considered and determined upon a system basis, . . .” 

Proceeding on that basis we found that Western was en¬ 
titled to no additional compensation for having operated 
Route 52 from the date of the inauguration of service in 
June 1941 to December 31, 1941. In the opinion we said 
in part: 

“In the absence of like unusual circumstances the Board 
will adhere to its policy not to review rates prior to the 
institution of a proceeding. . . (Italics supplied.) 

It is in reliance on the language last quoted that the con¬ 
tention is made that the case establishes the principle that 
we can ignore the date of institution of a proceeding where 
there are unusual circumstances. TWA then argues that 

32 In recognition of that principle we have in a number of cases determined 
rates for certain routes from the date operations commenced thereon, even 
though this antedated the initiation of proceedings, but these cases do not 
recognize any general power to determine rates for periods prior to the 
initiation of proceedings. These cases involved no question of the retroactive 
revision of a final rate, since no rate at all was in effect for the new routes. 
All American Aviation, Mail Rate for Route No. 49, 3 C. A. B. 79 (1941); 
United A. L., Mail Rate for Route No. 57, 3 C. A. B. 3S1 (1942); Pan 
American Airways, Inc., Alaska Mail Rates, 6 C. A. B. 61 (1944); Caribbean- 
Atlantic Air, Mail Rates, 6 C. A. B. 407 (1945). There is language in the 
opinion in American A. L., Mail Rates, 3 C. A. B. 323, 331 (1942), which 
might support the argument that we have full discretion in determining the 
extent to which our rate orders may be made retroactive, but any inference 
which may be drawn therefrom must be limited by the fact that the case 
involved only the power to reduce rates for the retroactive period prior to 
the date of the rate order but after the date of initiation of the proceeding. 
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the grounding of the Constellations and the pilots’ strike 
constitute such unusual circumstances as would bring it 
within the exception, 33 But such construction obliterates 
the word “like” in the quotation and disregards the facts 
in the Western case. These facts make it clear that the 
Western case is no more than another application of 

280 the requirement that where here is no rate in effect 
for a route we must consider mail pay requirements 

arising as a result of the new operation from the date mail 
service begins thereon, irrespective of the date on which 
mail rate proceedings are initiated. 33 

As we have indicated above, the fact that subsidy may be 
included in a rate which we may fix, as is urged by petition¬ 
ers, has no proper place in an argument concerning the 
periods for which we are empowered to fix such a rate. We 
are convinced, moreover, that sound administration of the 
Act in its developmental aspects not only requires no retro¬ 
active authority but can best be achieved without it. This 
conclusion is consistent with our administration of the Act 
since 1938. 

Although this Board has consistently recognized the de¬ 
velopmental responsibilities placed upon it by the Civil 
Aeronautics Act of 1938, its administration of the mail pay 
provisions of the Act has uniformly recognized that the 
basic principles of public utility rate-making apply to the 
fixing of mail rates. In the Chicago and Southern 

281 case 34 w*e denied the carrier’s request that a reduc¬ 
tion in rates be deferred until it had an opportunity 

to accumulate net earnings sufficient to yield a fair return 
on its investment from the beginning of operations. We 
there stated: 

\ ' 33 The obvious impracticability of the suggestion that we might exercise a 

retroactive rate-making discretion on the basis of “unusual circumstances * ’ 
is clearly shown in the TWA case. Neither the grounding of planes, espe¬ 
cially when new equipment is being used, nor labor difficulties are partic¬ 
ularly unusual, and both are to be expected from time to time. The * ‘ unusual , * 
characteristic of the grounding of the Constellations and of the TWA strike 
is the amount of the losses resulting therefrom. We could certainly not turn 
the exercise of a discretionary authority to make a carrier whole for past 
losses on the amount of such losses. 

3 * Chicago and Southern Air Lines, Mail Bates, 4 C. A. B. 419 (1943). 
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“The mail rate provisions of the Civil Aeronautics Act 
do not call for what would be in effect a revision of historical 
earnings so as to reimburse the carrier for inadequate 
profits received in the past; these provisions require the es¬ 
tablishment of present and future rates which will enable 
the carrier under honest, economical, and efficient manage¬ 
ment to discharge its public service obligations as specified 
by the Act. The statutpry policy is not remedial of past in¬ 
adequacies ; it is instrumental of present and future accom¬ 
plishment/ ,35 

In all our rate decisions we have assumed that risk of loss, 
should rates prove inadequate, would fall upon the carrier, 
and we have allowed a rate of return commensurate with the 
risks that appeared to be involved. The most striking illus¬ 
tration of this is to be found in the Big Four cases wherein 
TWA’s present 45-cent rate rate was fixed. Although the 
rate proposed in the show cause order was 32 cents, we in¬ 
creased it to 45 cents to compensate for the higher risks we 
foresaw in the transitional post-war period. 

The concept of providing payment for risk in the rate of 
return to which we have consistently adhered is diametri¬ 
cally opposed to the principle of reimbursement for past 
losses. In urging such reimbursement, the respondents 
completely misconceive the function of a rate. A rate repre¬ 
sents full compensation for the services rendered or to be 
rendered during the period for which the rate is effective. 
This includes full compensation for riskbearing. This pay¬ 
ment for riskbearing is high when the risks appear to be 
great and low when the risks appear to be small, but it is a 
payment for the function of bearing the risk and is not in¬ 
tended as a reimbursement for every loss which may in fact 
occur. 36 

282 That the mail rate provisions of the Act were in- 

35 ibid. p. 420. 

36 The different rates of return in Pan American-Grace Airways, Inc., Mail 
Rates, 3 C. A. B. 550 (1942) and in Pan American Airways, Inc., Transatlantic 
Mail Rates, Order Serial No. E 612, decided June 9, 1947, exemplify the man¬ 
ner in which the rate of return reflects the risks involved. 
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tended to be administered in accordance with the 
principles just discussed is indicated by the legislative his¬ 
tory of the Act. Prior acts had been relatively temporary 
measures. 37 The Civil Aeronautics Act was intended as 
permanent long-range legislation. Its all-important objec¬ 
tive ivas to afford the air transport industry relief and pro¬ 
tection in the nature of that afforded public utilities. 38 What 
was desired was protection against uncontrolled competition 
by non-mail operators, and against cut-throat competition in 
freight and passenger fares by other mail operators. 39 What 
was sought was sufficient stability under public utility type 
regulation to make it possible for the industry to attract 
the private capital necessary for its development. 40 It was 
clearly recognized that a “rate structure’’ founded on tra¬ 
ditional rate-making principles was necessary as one ad¬ 
junct of the protection inherent in common carrier and 
utility regulation. 41 

283 Although there was some discussion of direct sub¬ 
sidy, the proposal was clearly rejected in favor of 
the plan whereby the needs of commerce and the national 
defense were merely additional elements to be considered in 


* ‘ The Air Mail Act of 1084 tn as designated as a temporary measure. 
Many of its provisions are ambiguous; others definitely contradictory; and 
still others arc not susceptible of rational understanding.” Senator McCar- 
ran, 83 Cong. Rec. C634 (May 11, 1938). (Italics supplied.) “Indeed, the 
1034 Act itself recognized its temporary nature by providing for the appoint¬ 
ment of a Federal Aviation Commission to recommend ‘a broad policy cover¬ 
ing all phases of aviation and the relation of the United States thereto.’ ” 
(Italics supplied.) Gorrell, Hearings before House Committee on Interstate 
and Foreign Commerce on H. R. 5234 and H. R. 4652, 75th Cong., 1st sess., 
p. 64. 

38 The extended discussion of certificates of public convenience and neces¬ 
sity, regulation of passenger fares to prevent cut-throat competition, pro¬ 
tection of routes, safety and labor regulations, control of accounts, mergers, 
interlocking relationships, etc., clearly indicate that it was desired to re¬ 
place the emergency measures of the Air Mail Act of 1934 and the 1935 
amendment with legislation involving permanent public utility regulation of 
airlines. Note 27, supra, pp. 51-64, 70, 310, 377, 467. Note 28, supra, pp. 
27, 30, 39, 40, 46-8, 66, 68-9, 74, 76, 163 164, 167-264, and 280. 

39 Note 28, supra, pp. 69, 74, 81-2, 164. 

49 Hearings before subcommittee of Senate Committee on Interstate Com¬ 
merce on S. 3659, 75th Cong., 3d sess., pp. 21, 30. 

41 Note 27, supra, pp. 438, 496-7. 
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fixing a “fair and reasonable rate.” 42 There is no indica¬ 
tion whatever of any intention to change the traditional 
rate-making procedure of the 1935 Act. 43 The principal 
substantive changes apparently sought in the mail rate pro¬ 
visions of the Act were a removal of the provisions for dis¬ 
regard of non-mail losses and those provisions fixing maxi¬ 
mum limits to mail rates and relating total mail pay to 
total postal revenues from air mail. 44 

There is not one indication in all the legislative history 
or in the Act itself that a guarantee of carriers against 
losses under rates found fair and reasonable by tra- 
284 ditional public utility rate-making procedures were 
intended or thought necessary to accomplish the de¬ 
velopmental purposes of the Act. There is no doubt that 
the Congress could have provided a statute w*hich embodied 
such a guarantee, but it is clear that it did not, and did not 
intend to do so. 

Our conclusion makes the date of filing of a rate petition 
in many cases of great importance. But this is not a mere 

* * Moreover, the bill does not provide a subsidy in the sense mail subsidies 
were provided under the old system of ocean-mail contracts. Those contracts 
set up an arbitrary dole to be paid to the shipping companies solely on the 
basis of mileage sailed, even though virtually no mail was carried. . . . This 
dole increased year by year and bore no necessary relation to the mail service. 
The present bill makes no such provision . . . Instead, it leaves the way 
open so that the Commission can apply the most suitable method as the facts 
warrant, with an effort to adjust the amount of pay to the service rendered 
from time to time as the public interest may dictate.” Gorrcll, note 28, 
supra, at p. 316, and note 27, supra, at p. 468. 

Mr. Haley, Director of the Bureau of Air Mail, Interstate Commerce Com¬ 
mission, distinguished the “direct subsidy” doctrine as follows: “But the 
commission does not do that [add to an existing mail rate operating losses.] 
If that were the legislative policy of the Congress perhaps it should be ex¬ 
pressed in an act similar to the Maritime Act, where the subsidies are specifi¬ 
cally provided. It is not in this act. [Italics supplied.] There is no refer¬ 
ence to subsidy in this Air Mail Act.” Note 27, supra, at p. 251. Sec also 
Note 28, supra, pp. 36, 79, 151, 243, 244, 308, and Note 27, supra, pp. 75, 76, 
121, 169, 337-8, 339, 465. 

43 ‘ * The bill now before you provides what seems to us the appropriate 
method of determining compensation. It is a method quite similar to that 
adopted in the case of transportation of mail by the railroads, and since the 
Commission is to fix other rates, which themselves will have some effect upon 
the cost of transportation of mail, it would seem that the same commission 
should determine reasonable pay for mail carriage.” Gorrell, Note 28, supra, 

f . 307. * * The provision is very largely copied from the Railway Mail Pay Act. 
refer you to 39 U. S. C. A. section 542.” Gorrell, Note 27, supra, p. 446. 
44 Note 28, supra, pp. 233, 308, 309. 
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insistence on certain procedural requirements for their 
own sake. Instead, the filing of a petition when rates have 
already been fixed is a matter of substance, for until a 
petition is filed by the carrier we have no notice that an 
existing rate is regarded as unsatisfactory, and we thus 
have no opportunity to take whatever action we might feel 
it incumbent in that event for us to take. Until a petition 
is filed presumably the rate is regarded as reasonably re¬ 
munerative by the carrier. We should be allowed as a mat¬ 
ter of effective administration to rest upon the assumption 
that so long as the carrier interposes no objection to an ex¬ 
isting rate, the situation requires no particular relief 
whether in the form of revision of rates or otherwise. The 
carrier should be enabled to rest upon a similar assump¬ 
tion until some action by us is initiated. Any other ap¬ 
proach would mean that those important relationships be¬ 
tween the carrier and the government which center about 
rates and which at the time are deemed satisfactory by 
both parties and upon which both parties have acted and 
planned could later be re-examined and reshaped. 
285 This would imperil stability both from the stand¬ 
point of the government and of the carrier, for it is 
idle to talk of rates being fixed if at any time thereafter 
they could be retroactively revised. 

It has been suggested that it will be the effect of this de¬ 
cision to cause all carriers to keep a “protective” petition 
on file with the Board at all times in order to prevent un¬ 
predictable losses. We do not anticipate this development. 
From management’s viewpoint the situation will not be 
materially different from that which has existed heretofore. 
The carriers have long been aware of our unbroken policy 
not to fix retroactive rates. Furthermore, the Board has 
exactly the same authority with respect to the date from 
which it can make its mail rate orders effective, whether a 
new rate be higher or lower than one previously in effect. 
Unless a carrier believes that it will realize less than a fair 
and reasonable return from the date on which it files, there 


♦ 
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would be little point in filing. Should it file and thereafter 
earn more than a fair and reasonable return, our rate 
order, effective from date of filing, would effect a reduction 
in mail pay from that date forward. 43 
2S6 In addition to the points already discussed, sev¬ 
eral other contentions made by respondents require 
some comment. PCA contends that it has a constitutional 
right to be made whole for past losses and that the statute 
must be construed to permit this in order to sustain its con¬ 
stitutionality. We can find no merit in this contention. In 
applying for a certificate to carry mail, a carrrier must be 
presumed to have relied on the provisions of the statute 
which define the compensation to be paid for that service. 
Under the statutory provisions, such compensation is to be 
a “fair and reasonable rate” and the carrier is entitled to 
no more than is comprised within that term. But a rate is 
constitutionally adequate if it affords a carrier an oppor¬ 
tunity to earn a fair return. There is no constitutional re¬ 
quirement that the carrier in fact earn such a return or that 
it be given an opportunity to recoup past losses incurred 
under rates which experience has proved inadequate. 

Finally, both respondents make the contention that irre¬ 
spective of our general policy to fix retroactive rates prior 
to the date of initiation of a rate proceeding, we are re¬ 
quired to do so where a new route is established for which 
there was no mail rate in effect. In those cases, it is con¬ 
tended, we are required to review the rates of the entire 
system from the time service was inaugurated on the new 
i route, irrespective of whether a proceeding has been initi¬ 
ated either for the new route or for the system. PCA 
asserts that service on its Routes 34, 41, and 51 was sus¬ 
pended at the time the 60 cents per ton-mile rate was fixed, 

45 It should be noted that the decision in the Panagra case (Pan American* 
Grace Airways, Mail Rates, 3 C. A. B. 550 (1942)) where we refused to re¬ 
capture excess earnings for the period between initiation of proceedings and 
, issuance of the rate order, docs not constitute an immutable holding that we 
will in no case make a downward readjustment retroactive for such a period. 
The holding in that case was made in the light of the conditions then exist¬ 
ing and may, of course, be reconsidered as conditions dictate. 
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and that it is entitled to a review of its system rates at 
least from the date it resumed service on these routes. 
TWA points out that it commenced operations on its inter¬ 
national routes on February 1, 1946, and asks for a review 
of its system rates at least back to that date. 

287 The contentions of respondents appear to rest on 
a misconception of the Western case. As we have 

mentioned previously, that case was no more than an ap¬ 
plication of the principle that where there is no rate in 
effect for a new route w’e must consider mail pay require¬ 
ments arising as a result of the new operation from the 
date mail service begins thereon, irrespective of the date 
mail rate proceedings are initiated. The decision does not 
require us to make a carrier whole for past losses on its 
system simply because a new route was placed in operation 
prior to petition date. 46 

In fixing mail rates it is our general policy to do so on a 
system basis. Consistently therewith, in determining the 
mail pay requirements for a new operation, we review over¬ 
all operating results and determine total mail pay re¬ 
quirements. If the total mail compensation is adequate, 
we need not allow any additional compensation for the new 
service whether or not the operation of such service may 
antedate the commencement of proceedings. If total mail 
compensation was inadequate for the entire past op- 

288 eration, including the new operation, we would de¬ 
termine the extent to which such inadequecy was at¬ 
tributable to the new operation, and we would provide the 

46 In the pending Northeast case, Dockets Nos. 1932 and 1890, some four 
weeks after the filing of the carrier’s petition for a rate on a new route, a 
Board order was issued proposing a system rate effective back to the date of 
inauguration of service on the new route. During the 7-week period a pre¬ 
viously fixed rate was in effect for the balance of the system. A show cause 
order later was issued proposing a system rate effective from commencement 
of new route operations, and this rate was later put into effect as a tempo¬ 
rary rate. In the pending Colonial rate case, Docket No. 2724, the earner 
filed a petition for a system rate some eight months after commencing opera¬ 
tions on a new route. During the 8-month period a previously fixed rate was 
in effect for the balance of the system. A temporary system rate was set 
by the Board effective from commencement of operations on the carrier’s new 
route. The proper treatment of the questions raised in these cases will be 
decided when final rates are fixed therein. 
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additional mail pay needed to compensate for the new ser¬ 
vice. In the absence of a proceeding putting in issue the 
rates on the balance of the system, we do not believe that 
i we should readjust rates to make up for mail pay inade- 
i quacies incident to operations other than the new* service. 

The principle of the Western case could in no event ap¬ 
ply to PCA’s situation. The Western case applied to a 
i situation where operation was begun on a new route for 
which a rate had never been previously fixed. In the case 
of PCA, the December 16, 1942 order specifically fixed 
rates for the suspended routes. TWA is likewise excluded 
from any possible application of the Western case by the 
express terms of the order which fixed the 45-cent rate for 
its domestic system. In that order we specifically provided 
that the rate was not to apply to the international opertion, 
for which we subsequently, in a separate proceeding, fixed 
a temporary rate. This has the effect of a determination 
that TWA’s domestic and international operations are 
separate units for rate-making purposes. Under these cir¬ 
cumstances there is no basis for the application of the 
Western case. 

In view of the foregoing, we hold that we have no power 
to fix a new rate for an operation to apply to a period dur¬ 
ing which a final rate for that operation was in effect and 
not challenged by the initiation of a proceeding looking to¬ 
wards its revision. We, therefore, are of the opinion, that 
Public Counsel’s motions in these proceedings must be 
granted and that respondents’ petitions insofar as they re¬ 
quest the fixing of mail rates effective prior to the date 
iupon which respondents filed their mail rate petitions must 
be dismissed. 

289 Accordingly, Public Counsel’s motions to dismiss 
i respondents’ mail rate petitions in so far as they 
request the fixing of mail rates to be effective prior to the 
filing dates of those petitions are granted and said petitions 
are to that extent dismissed. 
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Appropriate orders will be entered. 

Landis, Chairman, Ryan and Branch, Members of the 
Board, concurred in the above opinion. Lee, Member, filed 
the attached dissenting opinion. 

290 Adopted Dec. 2, 1947 

Order Dismissing Petition in Part. 

Public Counsel having moved to dismiss the carrier’s 
petition in the above-entitled proceeding insofar as it re¬ 
quests the fixing of a mail rate for a period prior to Janu¬ 
ary 14, 1947, the filing date of the petition; oral argument 
having been held thereon; and the Board upon considera¬ 
tion thereof having issued its opinion containing its conclu¬ 
sions and decision, which is attached hereto and made a 
part hereof; 

It is Ordered, That the petition of Pennsylvania-Central 
Airlines Corporation filed January 14, 1947, insofar as it 
requests the fixing of a mail rate for a period prior to Jan¬ 
uary 14,1947, be and it hereby is dismissed. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan, 

M. C. Mulligan, 

' (Seal) Secretary. 

292 Dissenting Opinion. 

Lee, Member, dissenting: 

I disagree with the majority’s finding that the Board has 
no power to set a retroactive rate. Such a finding is con- 
1 trary to the long-established policy of the Board, and is in- 
! consistent with the express provisions of the Civil Aero¬ 
nautics Act. The Act contains plain and unambiguous lan¬ 
guage as to the Board’s power to establish rates retroac- 
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tively, and the majority has gone to considerable length to 
read into the Act language which is not there and to place 
upon the Act a strained interpretation which is contrary to 
previous Board decisions and which Congress never in¬ 
tended. 

Section 406(a) of the Act provides that the Board 4 ‘is 
empowered and directed ... to fix and determine . . . the 
fair and reasonable rates of compensation for the trans¬ 
portation of mail... and to make such rates effective from 
such date as it shall determine to be proper/’ There is 
nothing ambiguous about this language. It states simply 
that the Board in its discretion may determine the date up¬ 
on which its rate orders shall become effective. The inter¬ 
pretation of this plain language is not dependent upon 
legal theories; it requires nothing more than a working 
knowledge of the English language. The Board itself 
; recognized and adopted a clear rule of statutory construc¬ 
tion in the United-Western Interchange case 1 when it said: 

“It is an established principle of statutory construction 
that it is not permissible to interpret the clear and unam- 
i biguous language of a statute, [citing cases] Although 
the title of Section 408 does not refer specifically to leases, 
that fact cannot be relied upon to create an otherwise ab¬ 
sent ambiguity or to modify the meaning of the unambigu¬ 
ous language of subparagraph (a) (2) thereof/’ 

293 This rule of statutory construction is equally ap¬ 
plicable to the instant proceeding in which the ma¬ 
jority seeks to “interpret 1 ’ Section 406(a). 

It is of interest to note that Section 1002(d) of the Act 
directs the Board in certain cases to prescribe the lawful 
rate for the transportation of persons and property “therer 
after” to be charged. Here Congress intended to limit the 
Board’s retroactive power, and it has done so by express 
and unmistakable language wherein rate orders should be 
prospective only. Again in Section 1002(h) the Board is 


11 C. A. A. 723. 


/ 
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given the power, upon complaint or upon its own initiative, 
to prescribe divisions of rates ‘‘from the date of filing the 
complaint or entry of order of investigation, or such other 
date subsequent thereto as the Board finds to be just, rea¬ 
sonable and equitable.’* How different are Sections 1002 
(d) and (h) from Section 406. Section 406 specifically 
gives the Board the power to make a rate for the trans¬ 
portation of mail effective from such date as the Board 
shall determine to be proper. Sections 1002(d) and (h) ex¬ 
pressly limit the Board’s power to act retroactively. If 
Congress did intend to limit the Board’s rate-making power 
for the transportation of mail surely the restrictive lan¬ 
guage contained in Sections 1002(d) and (h) would have 
been inserted in Section 406. In my opinion Section 406(a) 
contains clear and unmistakable language in authorizing 
the Board to make rates of mail compensation effective 
from whatever date the Board determines to be proper. 

The Board has consistently recognized that the Act pro¬ 
vides it with legal power to make rates effective prior to 
the date of the institution of the proceeding, and the Board 
has frequently exercised this power. In the Western Air¬ 
lines Rate case, 4 CAB 441 (1943), the carrier filed 
294 its petition on December 3, 1941. The Board, how- 

I 

ever, reviewed Western’s need for mail compensa¬ 
tion for the period beginning June 12, 1941. In the All 
American Rate case, 3 CAB 79 (1941), the carrier filed its 
petition on December 9, 1940. The Board set the rate not 
from the date of the filing of the petition, but from August 
12, 1940, the date of inauguration of service. The Board 
treated United Airlines in a similar manner when it fixed 
a rate for Route 57, 3 CAB 381 (1942). United’s petition 
was filed on May 21, 1941, and the rate set was from May 
12, 1941. The same was true in the Pacific-Alaska Rate 
case, 6 CAB 61 (1945), where Pan American was compen¬ 
sated for carrying the mail for a period prior to the date 
of the filing of the petition. 
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In the recent Northeast Rate case, 2 Dockets Nos. 1932 
and 1890, the Board issued a show cause order accompanied 
< by a Statement of Tentative Findings and Conclusions 
which fixed a system rate of 18.65 cents per airplane mile for 
the period May 1 to October 31, 1945, in spite of the fact 
that the proceeding was not instituted until May 14, 1945, 
when Northeast filed a petition for the determination of a 
fair and reasonable rate for only one of its routes. 

The majority now takes the position that the rate cases 
referred to above cannot be used as a precedent for the 
Board’s authority to establish a retroactive rate because 
these cases involve the fixing of a rate for new routes for 
i which rates had never been set. This is not true, however, 

| because as recent as April 1,1946, the Board issued a show 
cause order to Northeast, as pointed out above, which fixed 
a retroactive rate for that carrier’s system. This 
295 rate applied retroactively to one of Northeast’s 
routes over which the Board had already fixed a rate 
on July 1,1942. While it may be argued that the Northeast 
show cause order "was not a final opinion and only a tenta- 
i tive action of the Board, it is significant that in the absence 
of any objections by the carrier, a show cause order be¬ 
comes final. Rule 13(d) of the Board’s Rules of Practice 
i provides that if no answer is filed to the Board’s show 
■ cause order, a statutory public hearing will be held and 
“will be expected to require nothing more than the intro¬ 
duction in evidence of the exhibits ...” The Board then 
adopts the tentative decision and such decision becomes the 
final decision of the Board. In the absence of specific ob¬ 
jections by Northeast the show cause order could have be- 
i come a final Board decision. While Northeast did file ob¬ 
jections to the Board’s Statement of Tentative Findings 
and Conclusions, no objection was raised with respect to 
j this particular issue wherein the Board reviewed North- 
: east’s rates for its entire system. Since Rule 13(e) of the 
Rules of Practice limits the issues in a rate case, it may be 


2 Order Serial No. 4623, dated April 1, 1946. 
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presumed that this phase of the Northeast show cause 
order will become final. 

In attempting to distinguish the Board’s action in the 
Western case, wherein Western’s route No. 52 was under 
review from June 1941 despite the fact that the rate pro¬ 
ceeding was not instituted until December 1941, the major¬ 
ity refers to the following language from the Western 
opinion: 

“In the absence of like unusual circumstances the Board 
will adhere to its policy not to review rates prior to the 
institution of a proceeding.” 

296 The majority now interprets this to mean that the 
Board has no power to review rates prior to the in¬ 
stitution of a proceeding. But there is a vast difference 
between power and policy. The Board did not say that it 
had no power, but merely stated that it would adhere to its 
policy not to review rates prior to the institution of a pro¬ 
ceeding, indicating that this is solely a matter of discretion. 
If the Board had meant to conclude that it had no power to 
fix a rate prior to the institution of a proceeding, it would 
have been a simple matter to write such a conclusion into 
the opinion. 

No opinion has ever been issued by the Board which 
stated that the Board’s power to issue a retroactive rate is 
in any way limited. As pointed out above, however, there 
are numerous decisions in which the Board actually exer¬ 
cised its power to set a retroactive rate. As recent as Au¬ 
gust 27,1947, the Board exercised this power when its rate 
order became effective in the Pan American rate case, Doc¬ 
ket No. 1706. Under Section 405(i) of the Act, the Post 
Office Department fixes the rates at which foreign countries 
are to pay for the carriage of such mails and has the re¬ 
sponsibility for effecting collection of amounts due, but 
such amounts are the property of the carrier. At the end 
of the year 1941, Pan American had various uncollected 
foreign mail accounts from Axis or Axis dominated coun- 
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i tries and set up reserves of approximately $432,000 to cover 
these amounts. In the Trans-Atlantic Rate case, Docket 
i No. 370, decided July 17,1944, the Board included as an al¬ 
lowable cost the amount of $432,000 as a provision for a 
reserve for uncollectible foreign mail accounts receivable. 

In its opinion which became effective August 27, 
297 1947, Docket No. 1706, the Board stated that “any 

amounts which have been or in the future shall be 
collected on account of the $432,224 foreign mail pay re¬ 
ceivables here in issue shall be offset by the Postmaster 
General against mail payments otherwise due the respond¬ 
ent, without regard to whether such payments originate 
from services performed by the respondent’s Atlantic Di¬ 
vision or from services performed by any of its other op¬ 
erating divisions.” 

Pan American has now appealed the Board’s decision 
in Docket No. 1706 with the Court of Appeals of the Dis¬ 
trict of Columbia, contending, among other things, that the 
treatment of the 1940-41 foreign mail receivables prescribed 
by the Board amounts to a recapture of Pan American’s 
earnings beyond the power of the Board. In its petition to 
the court, Pan American argues that whatever power the 
Board may have had with respect to these 1940-1941 
foreign mail receivable, such power was exhausted when 
the Board made its final determination in the previous rate 
case, Docket No. 370. Pan American takes the position 
that the proviso in the Board’s order, Docket No. 1706, re¬ 
lating to these receivable is an attempt to deal in a case re¬ 
lating to 1945 with issues which were completely disposed 
of in the previous case, Docket No. 370. Pan American 
thus argues that once the Board has made a rate order 
final, such as that in Docket No. 370, the Board is without 
power to make new determinations on matters which 
should properly have been dealt with by such order. 

It should be noted that a final order of the Board in Doc¬ 
ket No. 370 was issued on July 17,1944, and the proceeding 
i in Docket 1706 was not instituted until December 30, 
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298 1944. Nevertheless, the Board exercised its retro¬ 

active power in connection with a matter which oc¬ 
curred four years prior to the institution of the proceed¬ 
ing and which was disposed of by final order of the Board 
six months prior to the institution of the proceeding. In 
this connection it is interesting to note the language of the 
majority in the instant proceeding which states as follows: 

“We should be allowed as a matter of effective adminis¬ 
tration to rest upon the assumption that so long as the car¬ 
rier interposes no objection to an existing rate, the situa¬ 
tion requires no particular relief whether in the form of 
revision of rates or otherwise. The carriers should be en¬ 
abled to rest upon a similar assumption until some action 
by us is initiated. Any other approach would mean that 
those important relationships between the carrier and the 
government which center about rates and which at the 
time are deemed satisfactory by both parties and upon 
which both parties have acted and planned could later be 
re-examined and reshaped. This would imperil stability 
both from the standpoint of the government and of the 
carrier, for it is idle to talk of rates being fixed if at any 
time thereafter they could be retroactively revised.’’ 

While it is not my purpose to pass upon the merits of Pan 
American’s contentions in this dissent, yet it is impossible 
to reconcile the majority’s position in the instant proceed¬ 
ing with the action taken by the Board in the Pan Ameri¬ 
can case, Docket No. 1706. In my opinion these two de¬ 
cisions are inconsistent, and it must be concluded that the 
majority has now reversed itself on the position taken in 
the Pan American case in August of this year. 

The majority opinion confuses the terms “power” and 
“discretion.” Section 406 gives the Board the power to 
fix a rate retroactively. How the Board will exercise that 
power is a question of discretion to be determined after 
notice and hearing upon the facts of each case, and the 
date of filing of the petition has nothing to do with the 
Board’s power. 
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299 Consideration may, of course, be given to the date 
of filing the petition, but that is a matter of Board 
discretion. In the Pan American Rate case 3 the Board 
stated: 

“The relative weight to be given to each of the four 
standards which the statute has thus set forth and to the 
three national purposes enumerated under the fourth 
standard are matters which lie solely within the discretion 
of the Board. * * * Section 406(b) of the Act lays upon the 
Board the exercise of a discretio'nary judgment in the de¬ 
termination of rates which will, among other things, enable 
the air carrier under honest, economical and efficient man¬ 
agement ‘to maintain and continue the development of air 
transportation to the extent and of the character and 
quality required’ for the triple national purposes to be 
served.” (Italics supplied) 

In the Mid-Continent Rate case, 4 the Board stated: 

“The fixing of ‘fair and reasonable rates of compensa¬ 
tion for the transportation of mail by aircraft’ under Sec¬ 
tion 406(a) and (b) of the Act involves the delegation of a 
broad discretionary power which must be exercised in the 
light of certain considerations which Congress has specifi¬ 
cally prescribed.” (Italics supplied) 

In these decisions the Board recognized that the fixing of 
a rate involves the Board’s discretionary power. Under 
the majority’s interpretation of Section 406 in the instant 
proceeding, however, it is difficult, if not impossible, to 
reconcile such an interpretation with the broad statutory 
objectives of Section 2 and Section 406 of the Act. The 
power to set a retroactive rate is there whether or not a 
rate petition is filed, and the exercise of this power is 
purely discretionary with the Board. To hold otherwise 
would invite carriers to continuously have rate petitions 


3 1 c. A. A. 220, 253, 254. 
< 1 C. A. A. 45, 55. 
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on file with the Board to protect themselves against losses 
which might occur before such petitions could be 

300 filed. In such a situation there would still be left to 
the Board’s discretion the relief to be accorded and 

the majority’s objective to secure finality of judgment 
would still be missing because there would always be a new 
rate case pending as soon as the old one is disposed of. 

For legal support of its position, the majority leans 
heavily upon its assumption that the Civil Aeronautics Act 
is sufficiently similar to other utility statutes as to allow 
the same construction. While there are similarities of lan¬ 
guage and objectives, yet the differences both of language 
and objectives are such as to render the utility cases re¬ 
lied upon by the majority of little value in construing the 
Civil Aeronautics Act. I shall take up first the differences 
in language. Reference is made by the majority to the Rail¬ 
way Mail Pay Act of 1916 and the Air Mail Act of 1934. 
Examination of these statutes reveals that the language 
with respect to rate-making is entirely different from the 
provisions of Section 406 of the Civil Aeronautics Act. 
Under the Railway Mail Pay Act, rates fixed by the Com¬ 
mission ‘‘shall continue in force until changed by the Com¬ 
mission after due notice and hearing.” Even under that 
language the Supreme Court held in the New York Central 
case 3 that a new rate could be effective as of the date of 
commencement of the proceeding. The Air Mail Act of 
1934 also provided that the rates fixed by the Commission 
“shall continue in force until changed by the said 

301 Commission after due notice and hearing.” In 1938, 
Congress passed the Civil Aeronautics Act which 

abandoned the restrictive phrases contained in the Rail¬ 
way Mail Pay Act and the Air Mail Act. Congress was 
aware of the fact that the restrictive language of the 
earlier statutes (which was abandoned in the Civil Aero¬ 
nautics Act) permitted retroactive rates at least as far 


5 U. S. v. New York Central R. R., 279 U. S. 73 (1929). 
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back as the date of commencement of the proceeding. If 
Congress felt that the Board’s power to fix rates should be 
limited to the period starting with the commencement of a 
rate proceeding, it would have been a simple matter to 
carry over into the Civil Aeronautics Act the language 
used in the Railway Mail Pay Act and the Air Mail Act. 
But Congress did not do this. When one act grows out of 
another act it is entirely possible for the two statutes to 
have identical language, even where not intended, such lan¬ 
guage having been inadvertently carried into the new act. 
But when the language has been specifically changed, it is 
reasonable to conclude that the difference is deliberate and 
intentional. There is not a word of limitation in the 
Board’s power in Section 406 of the Act, neither as to the 
amount of mail compensation nor the period for which it 
may be paid. To be sure, the power to fix rates which 
“shall continue in force until changed by the Commission 
after due notice and hearing” is entirely different from 
the power “to make such rates effective from such date as 
it [the Board] shall determine to be proper.” 

The majority points out that there is no reference in the 
Civil Aeronautics Act to subsidy as such and asserts that 
insofar as the Civil Aeronautics Act may be said to author¬ 
ize subsidy, the Air Mail Act of 1934 originally, and as 
amended by the Air Mail Act of 1935, authorized 
302 subsidy in much the same fashion. This is an erro¬ 
neous conception of the 1934 and 1935 Acts. Under 
the Air Mail Act of 1934, the Postmaster General was au¬ 
thorized to award contracts to the lowest bidder provided 
the low bid was not in excess of 33 1/3 cents for loads not 
exceeding 300 pounds plus one-tenth of such base rate for 
each additional 100 pounds. In no case was the payment to 
exceed 40 cents per airplane mile. The powers of the In¬ 
terstate Commerce Commission over mail pay were ex¬ 
tremely limited under this Act and were not comparable to 
the Board’s powers under the Civil Aeronautics Act. The 
ICC was directed to fix the fair and reasonable rates for 
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the transportation of air mail “over each air mail route, 
but not in excess of the rates provided for in the Act,” 6 
and to review at least once a year the rates being paid in 
order to be assured that no unreasonable profit -was accru¬ 
ing to the contractors. 7 The Act further provided that con¬ 
tracts which had been satisfactorily performed should be 
“continued in effect for an indefinite period, subject to any 
reduction in the rate of payment therefor, and such addi¬ 
tional conditions and terms as the said Commission may 
prescribe . . .” 8 This was interpreted to mean that the 
Commission could reduce the successful bid rates on the 
temporary contracts but that it was powerless to increase 
rates even where the bid rates were resulting in substan¬ 
tial losses. 0 Irrespective of legitimate operating costs, no 
rate could exceed 33% cents per mile, and the aggre- 
303 gate compensation resulting from excess loads was 
limited to 40 cents per mile. 10 A further limitation 
on the Commission’s rate making power was the direction 
to fix rates for each route which, in connection with the 
rates fixed by the Commission for all other routes, would 
keep the aggregate cost of air mail compensation after 
July 1,1938, within the limits of the anticipated postal rev¬ 
enue therefrom. 11 

The Air Mail Act of 1934 was amended in 1935, limiting 
some of the obvious defects of this Act and broadening the 
powers and duties of the ICC. It is interesting to note, 
however, that Section 6(c) as amended, permitted the 
Commission to increase, as well as decrease, the contract 
rates, but the 33% and 40 cent limits w T ere not lifted, and 
no change was made in the direction that rates should be 
adjusted so that by July 1, 1938, payments to carriers 
should be within the anticipated postal revenues from air 

6 Section 6 (a). 

7 Section 6 (b). 

8 Section 6 (c). 

9 Air Mail Compensation, 206 I. C. C. 675, 690 (1935). 

!0Section3 (a). 

it Section 6 (e). 
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mail. 1 - In view of the foregoing strict limitations imposed 
upon the Commission’s power to fix mail rates under the 
Air Mail Acts of 1934 and 1935, it is obvious that these are 
i not the provisions of a subsidy statute which of necessity 
must grant enough power to accomplish the objectives set 
out in the Act. Witness, for example, the powers of the 
Civil Aeronautics Act which places no limitation upon the 
, amount or time of the payments. Furthermore, a com¬ 
parison of the Civil Aeronautics Act wdth other sub- 
304 sidy statutes reveals a striking similarity. For ex¬ 
ample, the following provisions are found in Section 
2(e) of the Emergency Price Control Act of 1942: 

“Whenever the Administrator determines that the maxi¬ 
mum necessary production of any commodity is not being 
obtained or may not be obtained during the ensuing year, 
he may on behalf of the United States . . . make subsidy 
payments to domestic producers of such commodity in such 
amounts and in such manner and upon such terms and con¬ 
ditions as he determines to be necessarv to obtain the maxi- 
mum necessary production thereof ...” 

This language is comparable to that used in Section 406(a) 

, of the Civil Aeronautics Act except that the Emergency 
Price Control Act makes no mention of the date such sub- 
, sidy payments are to be effective, whereas the Civil Aero¬ 
nautics Act specifically empowers the Board “to make its 
rates effective from such date as it shall determine to be 
proper.” 

Besides the wide difference in. language between the 
Civil Aeronautics Act and other utility statutes, there is 
also a vast difference in the objectives to be attained. So 
far as the protection of the public from excessive rates is 
concerned, the objective is similar, and the granting of au¬ 
thority for its accomplishment is similar, but so far as 
national defense is concerned, the objective is fundament¬ 
ally different. One of the primary objectives of the Civil 


12 Section 6 (e) as amended. 
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Aeronautics Act is the development of air transportation 
as an instrument of national defense, which objective does 
not appear in the other utility statutes, and in order to ac¬ 
complish it, the Act not only grants to the Board broader 
powers than are granted under the other utility stat- 
305 utes, but imposes upon it broader responsibilities. 

The Civil Aeronautics Act is a subsidy statute and 
places upon the Board the responsibility not only for pro¬ 
tecting the general public from excessively high passenger 
and property rates, but also of protecting the carrier from 
unfair or unreasonably low mail rates in order that its 
services may not be impaired to the extent that it would 
be unable to perform the objective of national defense in¬ 
tended by the statute. 

The Board itself has recognized that the rate-making 
functions under the Civil Aeronautics Act are entirely dif¬ 
ferent from those of public regulatory bodies in fixing 
rates for the ordinary public utility services. In the Pan 
American Rate case, supra, the Board pointed out that Sec¬ 
tion 406(b) provides standards for the Board’s guidance in 
determining the mail rate to be paid in each case. After 
mentioning three standards to be considered, the Board 
stated: 

“Had the statute prescribed no further standards for 
our guidance in fixing rates for the transportation of mail 
by aircraft, our rate-making task would not differ funda¬ 
mentally from that which faces the public regulatory body 
in the fixing of rates for the transportation of passengers 
and property or in fixing the rates for public utility ser¬ 
vices. But the statute does not stop with the three stand¬ 
ards above named. 

“In adopting the Civil Aeronautics Act of 1938, Con¬ 
gress, as the legislative history of the act shows, was fully 
aware of the financial position of the American air carriers 
and knew that in the present developmental state of the air 
transport industry the air carriers, in most instances, 
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would be unable to survive without revenues from the 
transportation of mail sufficiently large to make up for the 
deficiency in revenues from passenger and express sources. 
Yet the encouragement and development of an air trans¬ 
portation system adapted to the present and future 
306 needs of the foreign and domestic commerce of the 
United States and of the national defense, as well as 
of the Postal Service was regarded as an essential national 
objective (Sec. 2 of the act.) To insure the fulfillment of 
that objective, Congress has imposed upon the Authority 
in Section 406(b) of the act, a duty to consider, in fixing 
the rate of compensation for the transportation of mail, 
another factor which affects in a vital degree the conclu¬ 
sion to be reached by the Authority. Thus, the Authority 
is required in fixing the rate to consider “the needs of each 
such carrier for compensation for the transportation of 
mail sufficient * * • together with all other revenue of the 
air carrier, to enable such air carrier under honest, eco¬ 
nomical and efficient management, to maintain and continue 
the development of air transportation to the extent and of 
the character and quality required for the commerce of the 
United States, the Postal Service, and the national de¬ 
fense.’ ’ 

Again in the Mid-Continent Rate case, supra, the Board 
referred to the factors to be taken into consideration in 
fixing a rate under Section 406(b) and stated: 

“The above factors which the Authority is directed to 
take into consideration in fixing and determining fair and 
reasonable rates under the act, differ from the tests which, 
under the influence of judicial decision during the past 40 
years, have been set up for the guidance of public regula¬ 
tory bodies in fixing rates for public utilities and common 
carriers. . . . Sections 2 and 406, as well as other sections 
of the Civil Aeronautics Act, disclose the clear intent of 
Congress that the problems of civil aviation require special 
treatment.” 
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These early pronouncements of the Board make it clear 
that the Board recognized a difference in its duties under 
the rate-making provisions of the Civil Aeronautics Act of 
1938 and the non-subsidy statutes which regulate non-sub- 
sidized utilities. Under a subsidy statute it is essential for 
a government agency, if it is to be able to accomplish the 
objectives of the statute, to have the power to provide for 
retroactive payments, as borne out by the fact that most 
of the subsidy arrangements actually made under the Emer¬ 
gency Price Control Act covered payments prior to the fil¬ 
ing of any application or petition. 

307 Perhaps the clearest pronouncement of the 
Board’s power is found in the American Rate case, 13 
3 C. A. B. 323, 331 (1942), which states: 

“We conclude that Sec. 406(a) of the Act vests the 
Board complete discretion to determine the date upon 
which its orders thereunder shall become effective. In ex¬ 
ercising this discretion, we are limited only by the pro¬ 
cedural requirements of notice and hearing, and by the 
xiecessity of promoting the broad objectives of the Act.” 

Let us look at these “broad objectives of the Act” which 
the Board referred to in the American Rate case. In adopt¬ 
ing the Civil Aeronautics Act of 1938, Congress was fully 
aware of the financial position of the American air car- 

13 it is of interest to note that Public Counsel in the American case, who 
is now general counsel of the Board, in oral argument stated, 

“The language of the Act, Section 406(a), gives the Board the power to 
make such rates effective from such date as it shall determine to be proper. 
It seems to me that the language confers the broadest sort of discretion on 
the Board to fix rates whenever in the exercise of its functions under the 
Act and in applying standards provided by the Act, decides it would be proper 
to fix a rate for a retroactive period. 

“I don’t know just how Congress could have said in any more general terms, 
to have granted a discretionary power to fix rates prospectively or retroactively, 
anything more general here, than in the words that have been selected in 
writing Section 406(a). 

“It seems to me that the whole argument and contention of Mr. Hale and 
Mr. Westwood is directed to an attempt to show that these words ‘to make 
the rate effective from such date as the Board shall determine to be proper,’ 
do not mean as much as they say.” 
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riers, and knew that in the developmental state of the air 
transport industry the air carriers would be unable to sur¬ 
vive without revenues from the transportation of mail suf¬ 
ficiently large to make up for the deficiency in revenues 
from passenger and express sources. The encouragement 
and development of an air transportation system adapted 
to the present and future needs of the foreign and domestic 
commerce of the United States and of the national defense, 
as well as of the Postal service, was regarded as an 
308 essential national objective. To insure the fulfill¬ 
ment of that objective, Congress imposed upon the 
Board in Section 406(b) of the Act a duty to consider in 
fixing the rate of compensation the need of each carrier for 
compensation for the transportation of mail sufficient to 
insure the performance of service, and together with all 
other revenues of the carrier to enable it under honest, 
efficient, and economical management, to maintain and con¬ 
tinue the development of air transportation to the extent 
and of the character and quality required for the commerce 
of the United States, the Postal service, and the national 
defense. 

Thus, it should be remembered that the minimum com¬ 
pensatory rate guaranteed each certified air carrier is not 
solely payment for the carriage of mail, but is also in¬ 
tended to effectuate other objectives, as the Board stated 
in the American Rate case, supra: 

“The use of mail payments is a statutory device for the 
accomplishment of national objectives that transcend the 
interests of the postal service.” 

Mail pay is merely a convenient mechanism for disburs¬ 
ing compensation for the performance by certificated air 
carriers of a triple service in behalf of the Government; 
i.e., for (1) Commerce (2) the Postal Service, and (3) the 
National Defense. The Board recognized this is one of its 
earliest rate decisions. 14 


h See footnote 4, supra. 




“• * * the provision of section 406(b) quoted above, as 
well as other provisions of the act, especially those of Title 
IV ‘Air Carrier Economic Regulation’, and section 
309 2, ‘Declaration of Policy’, leave no doubt of the in¬ 

tent of Congress to recognize a public interest in air 
transportation beyond that reflected in the Postal Service, 
and to provide compensation therefor to the air carriers 
performing the service * * *. 

“In fixing and determining fair and reasonable rates of 
air mail compensation, section 406(b) of the act directs 
that the Authority shall take into consideration, among 
other factors, the condition that a holder of a certificate 
authorizing the carriage of mail by aircraft must provide 
necessary and adequate facilities and service for such 
transportation, and must maintain such standards of ser¬ 
vice as may be prescribed, and shall further take into con¬ 
sideration the need of such air carrier for mail compensa¬ 
tion ‘sufficient to insure the performance of such service 
and, together with all other revenue of the air carrier, to 
Enable such air carrier under honest, economical, and ef¬ 
ficient management, to maintain and continue the develop¬ 
ment of air transportation to the extent and of the char¬ 
acter and quality required for the commerce of the United 
States, the Postal Service, and the national defense.’ 

“The development and encouragement of air transporta¬ 
tion through an air mail rate which takes into considera- 
ion the general factors of the public interest, as set forth in 
the act, require that the rate-making provisions of the act 
shall be administered in such a manner as to expedite and 
not retard the attainment for air carriers of an economic¬ 
ally sound and stable condition. * * *” 

The compensation which the carrier receives becomes 
compensation not only for carrying the mail, but for the 
building up of a system of air commerce which will serve 
the nation’s commerce and security as well. The civil avia¬ 
tion policy of this Government has from its inception recog- 
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nized the civil air transport industry as an essential part 
of the national defense. The years preceding the adoption 
of the Civil Aeronautics Act of 1938 disclose a long period 
of government sponsorship of the development of 
310 civil aviation. While federal policy in those years 
had expressly recognized the national concern in the 
development of air transportation as an essential instru¬ 
mentality of the nation’s commerce and postal service, Con¬ 
gress gave formal expression for the first time in the Civil 
Aeronautics Act to the importance of air transportation to 
the national security when it laid down a comprehensive 
policy of government financial aid and encouragement as a 
means of implementing the national defense objective. 
President Roosevelt recognized the importance of national 
defense to the air transportation system when he stated 
in a communication dated January 24,1939, to the National 
Aviation Forum: 

* ‘Civil Aviation is clearly recognized as the backlog of 
national defense in the Civil Aeronautics Act which set up 
the effective machinery for a comprehensive national policy 
with respect to the air. 

“Underlying the statute is the principle that the coun¬ 
try’s welfare in time of peace and its safety in time of war 
rests upon the existence of a stabilized aircraft production 
—an economically and technically sound air transportation 
system, both domestic and overseas—an adequate supply 
of well-trained civilian pilots and ground personnel. 

“This new national policy, set up by the Congress, views 
American aviation as a special problem requiring special 
treatment. Aviation is the only form of transportation 
which operates in a medium which knows no frontiers but 
touches alike all countries of the earth. One fact which 
stands out is that hardly another civil activity of our peo¬ 
ple bears such a direct and intimate relation to the national 
security as the civil aviation ...” 

Civil Aviation was recognized as the backlog of national 
defense because it was believed that through a subsidized 
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air transport industry more planes could be kept in the air, 
more pilots and ground personnel trained, more air- 
311 ports kept up, more airways kept operating, more 
research conducted, and a more stable market pro¬ 
vided for the aircraft manufacturing industry for less 
money than in any other way. It is‘doubtful that there 
would have been a subsidy for air transportation if it had 
not been considered essential to our national defense. 

Congress did not fail to provide the Board with adequate 
power to carry out its obligations under the Act. Section 
406(a) permits the Board to make mail rates effective from 
“such date as it shall be determined to be proper.” The 
only date which can be “proper” is one which permits the 
Board to fulfill its obligations and meet the responsibilities 
imposed upon it by the Act for the accomplishment of the 
objectives set forth therein. 


/s/ Josh Lee. 
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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9870 

CAPITAL AIRLINES, INC., Petitioner, 

against 

CIVIL AERONAUTICS BOARD, Respondent .. 

On Petition for Review of Order of the 
Civil Aeronautics Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

Petition for judicial review of an order entered by the 
Civil Aeronautics Board * on March 29, 1948. This order 

• In this brief the Civil Aeronautics Board and its predecessor, 
the Civil Aeronautics Authority, will be called the “Board”. The 
Civil Aeronautics Act of 1938 (Act of June 23, 1938, c. 601, 52 
Stat. 977 ff., 49 U. S. C. §§ 401 ff.) will be called the “Act”. 
Petitioner will be called * ‘ Capital ’ \ In the proceeding below and 
its petition for review, Petitioner is called “Pennsylvania-Central 
Airlines Corporation”. Its corporate name was legally changed 
to Capital Airlines, Inc. on May 4, 1948, and its certificates of 
public convenience and necessity have now been re-issued in the 
new name. 

All italics are ours unless otherwise specified. 
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denied Capital ’s petition for reconsideration of a prior 
order entered December 2, 1947, and affirmed the latter 
order. The order of December 2,1947, dismissed that part 
of Capital’s petition of January 14, 1947, which sought to 
have its temporary mail rate, fixed in 1942, reviewed and 
increased for the period June 1, 1942, to January 14, 1947. 
The order under review is a final order and this petition 
was filed within sixty days after the entry thereof. Juris¬ 
diction is based upon Section 1006 of the Act (52 Stat. 1024, 
49 U. S. C. 646), which is quoted in Supplement A herein. 

STATEMENT OF THE CASE 

This case began on October 8, 1940 when the Board, pur¬ 
suant to Section 406 of the Act, entered an order instituting 
a proceeding to determine the “fair and reasonable” rate 
of compensation to be received by Capital for carrying mail 
and for other services performed by Capital. After 
lengthy deliberations the Board entered an order on De¬ 
cember 16, 1942 fixing a mail rate to be effective for the 
period from October 9, 1940 to May 31, 1942, and a lower 
temporary rate to be effective for the period beginning 
June 1, 1942. The order provided that the rate for the 
period beginning June 1, 1942 was “subject to reconsider¬ 
ation from and after that date”, upon Capital’s request. 
It is from the Board’s denial of Capital’s request for such 
reconsideration that this appeal is taken. 

War had intervened while the proceeding initiated on 
October 8,1940 was pending, and in May, 1942, Capital had 
been required to turn over many of its planes to the Army. 
Consequently, it was necessary for Capital to suspend op¬ 
erations on several of its routes and to curtail schedules on 
the remainder. No one could forecast operating conditions, 
revenues or costs with any degree of accuracy. Recogniz¬ 
ing the impossibility, under these conditions, of fixing final 
rates for the future which would be fair and reasonable, 
the Board on May 22, 1942 issued a memorandum to all 
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carriers (quoted in Supplement B), in which it declared 
that all rates effective on and after June 1, 1942, 

“should be temporary in character, and should be sub¬ 
ject to review and adjustment as to such period as 
• experience may show the necessity for adjustment 
after a reasonable period of time.” 

The memorandum also proposed that in all cases then 
pending, a mail rate be established “which will be final for 
all past periods under review down to May 31, 1942, and 
temporary for the periods thereafter”. This was an excel¬ 
lent solution to the uncertainties created by the war and 
was exactly what Capital wanted. However, the Board 
reversed its position shortly thereafter and ruled that air 
carriers which had mail cases pending at that time, which 
included Capital, could not have the advantage of a tempo¬ 
rary rate accorded to other carriers, but must have a final, 
fixed rate (Supplement B herein). Thereupon, Capital, 
on June 26, 1942 during the pendency of its mail rate pro¬ 
ceeding, filed a petition for a temporary rate (Joint App. 7). 

After oral argument upon Capital’s petition for a tempo¬ 
rary rate, the Board issued an order, dated December 16, 
1942, granting Capital’s petition. (Pennsylvania-Central 
Airlines Corporation, Mail Rates, 4 C.A.B. 22.) In accord¬ 
ance with Capital’s request for a temporary rate and its 
own finding of “the uncertainties inherent in any attempt 
to forecast its revenues and expenses at the present time”, 
the Board fixed a rate separately for the period beginning 
June 1, 1942, providing for its subsequent reconsideration 
oft Capital’s request and for the form in which the request 
should be made. 

“In view of the uncertainty of the results of opera¬ 
tions under the new service pattern which became ef¬ 
fective June 1, 1942, respondent desired that the rate 
fixed subsequent to June 1, 1942 be tentative in effect 
i and subject to review by the Board. Accordingly, 
under date of June 26,1942, respondent filed a petition 
seeking an order instituting a new rate proceeding to 
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be effective as of June 1, 1942. . . . Accordingly, we 
shall fix rates herein to become effective as of June 1, 
1942, with the understanding that upon respondent’s 
request filed pursuant to rule 8 of the Rules of Prac¬ 
tice, they will be subject to reconsideration from and 
after that date.” (P. 25.) 

In accordance with the provisions of this order, Capital 
on January 14, 1947, filed its petition below requesting a 
reconsideration and adjustment of the temporary rate 
established therein. In its petition Capital offered to 
prove that it had lost several million dollars during 
the period in question solely as a result of the inadequacy 
of its temporary rate (Joint App. 11-109). Public Counsel 
(employees of the Board) moved to dismiss the petition 
on the ground that the provision in the order of December 
16, 1942 for reopening the proceeding had become ineffec¬ 
tive because of unreasonable delay in filing the petition for 
such reopening: 

“The Board’s opinion contemplated that PCA would 
be granted relief for all proper losses sustained during 
the relatively short period of adjustment to wartime 
operation” (Joint App. 109, 112). 

In an amended motion Public Counsel changed their 
theory, contending that the order of December 16, 1942 
limited Capital’s right to request reconsideration to the 
fifteen-dav period specified in rule 8 of the Board’s Rules 
of Procedure. (Rule 8 is set forth in its entirety as Sup¬ 
plement C to this brief.) 

The Board, in the decision now under review, declined to 
consider Capital’s petition for reconsideration and review 
of the 1942 rate on its merits. It held that the order of 
December 16, 1942 had given Capital the absolute right to 
have the rate reconsidered on request, but that the time 
for filing such request was limited to the fifteen-day period., 
allowed by rule 8 for filing a petition for rehearing, and 
that it was without power to fix a rate for any period prior 
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to the filing of the petition of January 14, 1947 (Joint 
App. 132-162). Member Lee dissented (Joint App. 162-180). 

The Board’s decision also held that the Board lacked 
the power to grant mail pay for any period prior to Janu¬ 
ary 14, 1947, the date on which Capital filed its petition 
for reconsideration. Member Lee dissented on this point. 

Capital’s petition for reconsideration of the Board order 
of December 2, 1947, was denied without opinion, member 
Lee again dissenting. No hearing has been held on the 
merits. 

STATUTES INVOLVED 

Many sections of the Civil Aeronautics Act are involved, 
but the two statutory provisions of that Act which must 
be specifically interpreted by this Court are the following: 

406 (a): 

“The Board is empowered and directed, upon its 
own initiative or upon petition of the Postmaster Gen¬ 
eral or an air carrier, (1) to fix and determine from 
time to time, after notice and hearing, the fair and 
reasonable rates of compensation for the transporta¬ 
tion of mail by aircraft, the facilities used and useful 
therefor, and the services connected therewith ... by 
each holder of a certificate authorizing the transpor¬ 
tation of mail by aircraft, and to make such rates effec¬ 
tive from such date as it shall determine to be 
proper . . . 

1005 (d): 

Except as otherwise provided in this chapter, the 
Board is empowered to suspend or modify its orders 
upon such notice and in such manner as it shall deem 
proper.” 


STATEMENT OF POINTS 

I. The Board’s order of December 16, 1942 reserved to 
the Board continuing jurisdiction and power to reconsider 
and adjust Capital’s mail rate for the period beginning 
June 1,1942. The ruling of the Board below that Capital’s 
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petition was not a petition for reconsideration of the old 
rate, but merely initiated a few rate proceeding, is error. 

II. The Board is under a constitutional duty to deter¬ 
mine on its merits Capital’s request for fair and reasonable 
compensation. Its refusal to do so was error. 

III. This Court committed error in the very recent 
TWA case when holding that the Board lacks power to 
grant retroactive mail pay. The Court failed to consider 
the constitutional duty of the Board. 

IV. Section 406 (a) of the Act clearly empowers the 
Board to pay fair and reasonable compensation retroac¬ 
tively, even for a period prior to the date of the institution 
of a mail rate proceeding. The Board erred in deciding 
that it lacked the power to make such retroactive payment. 

SUMMARY OF ARGUMENT 

This case is entirely different from the TWA case 1 2 just 
decided by this Court. In that case it was held that the 
Board “had no power to increase mail rates retroactively 
to a period in 'which a final rate order previously entered 
by the Board was in effect and unchallenged.” In the 
present case the rate fixed w*as not final, but "was expressly 
made subject to reconsideration and review. In the pres¬ 
ent case the rate was not unchallenged, but was formally 
protested by a petition filed 26 days after its effective date. 
That petition protested the final rate which the Board had 
proposed for Capital and requested that the mail rate effec¬ 
tive June 1,1942, be made “temporary” rather than final. 3 

In accordance with Capital’s petition for a “temporary” 
rate, the order of December 16, 1942 expressly reserved 
jurisdiction in the Board to modify and readjust, at a later 

1 Transcontinental & Western Air, Inc. v. Civil Aeronautics 
Board, No. 9763, decided August 2, 1948. 

2 There are other substantial differences between this case and 

the TWA case, as hereinafter pointed out. 
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date, the rate for the period subsequent to June 1, 1942. 
The fixing of such a tentative or temporary rate has become 
a common practice of the Board. Under routine Board 
procedure, mail cases are frequently kept open over a 
period of years simply by providing in the order estab¬ 
lishing the rate that the rate be “temporary” and subject 
to review by the Board at a later date. 

The decision of the Board below erroneously deprives 
Capital of the right, conferred upon it by the order of 
I December 16, 1942, to have its mail rate reopened and re¬ 
viewed. Now the Board says of Capital's petition to re¬ 
open the 1942 case: 

“That petition must be considered as initiating a 
; new proceeding, rather than as a continuation of the 
proceeding w r hich resulted in the opinion and order of 
December 16, 1942.” (Joint App. 136.) 

i Careful analysis of the facts surrounding this order of 
i December 16, 1942 show beyond a doubt that its reference 
to rule 8 of the Board's Rules of Practice was not intended 
: to limit the time within which reconsideration of the rate 
might be requested. Under a procedure which had re¬ 
quired more than two years to determine a fair and reason- 
i able rate for a past period (October 9, 1940 to May 31, 
1942), it is inconceivable that fifteen days of operating 
experience could have been intended by the Board as an 
adequate test of the new temporary rate. 

Entirely aside from the express reservation of jurisdic- 
i tion in the order of December 16, 1942, the Board has the 
power to increase a mail rate retroactively at any time. 

: The Constitution of the United States requires such a 
! power, and the language of the statute plainly grants it. 

In the recent TWA case the constitutional issue was not 
decided. The Court decided that case purely as a matter 
of statutory construction without even referring to the 
! constitutional right of an air carrier to be made whole for 
losses suffered under a confiscatory rate. This constitu- 
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tional right is vital and indispensable to an understanding 
of the meaning of the statute. 

The language of Section 406 (a) of the Act clearly and 
unmistakably delegates to the Board the power to “make 
such rates effective from such date as it shall determine to 
he proper To construe this language as failing to em¬ 
power the Board to select a past date would render the Act 
unconstitutional. The Fifth Amendment to the Constitu¬ 
tion guarantees to Capital “just compensation” for the 
many services rendered by it to the Government under 
compulsion of law. Section 406 (a) was intended to, and 
did, implement this right. 

Under the Act, certificated air carriers must perform 
services for the Government in addition to transporting 
the mails. In the interest of national defense and com¬ 
merce, carriers are required to maintain expensive passen¬ 
ger facilities and schedules. Passenger fares help to pay 
for these services, but the Act anticipated that those reve¬ 
nues would be insufficient to allow air carriers to break 
even. The Act clearly recognized that passenger revenues 
very often must be supplemented by compensation from 
the Government for the services performed in its behalf. 
Since carriers are under legal compulsion to operate costly 
schedules and facilities as a benefit to the Government, it 
is a necessary corollary that the property of the carriers 
is being taken without just compensation unless the Gov¬ 
ernment reimburses the airlines at least for their operating 
losses. Mail pay, as the Board has often asserted, is 
merely a convenient device for compensating the air car¬ 
riers for those services. Section 406 (a) is the mechanism 
devised by Congress which enables the Board to pay to 
air carriers the compensation guaranteed by the Constitu¬ 
tion. To the extent that air carriers must be paid fair and 
reasonable compensation for losses suffered under a con¬ 
fiscatory rate, Section 406 (a) empowers the Board to make 
such payments. This is true even for periods prior to the 
date a mail proceeding has been instituted. 
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But the Board in its decision below found “ambiguity” 
in the plain language of Section 406 (a); and, having found 
ambiguity, it resorted to legislative history, instead of the 
Constitution, to clarify that ambiguity. The Board’s rea¬ 
son for finding ambiguity in these clear words was its erro- 
. neous belief that the Civil Aeronautics Act is just like an 
ordinary public utility regulatory statute. To the con¬ 
trary, the Act is unique. Its policies, purposes and mean¬ 
ing have no parallel in statutes regulating ordinary public 
utilities. But the basic error of the Board was its failure 
to recognize that the Fifth Amendment required that Sec¬ 
tion 406 (a) be given retroactive application. This Court 
in the TWA case fell into the same error, 
i Careful analysis of Capital’s fundamental legal rights 
can lead only to the conclusion that Capital must be made 
whole for all losses suffered under its confiscatory rate. 
The power conferred upon the Board by Section 406 (a) to 
reimburse Capital for these losses cannot be repudiated 
without ignoring Capital’s constitutional right to just com¬ 
pensation. 

ARGUMENT 
Point I 

Capital’s Petition for Reconsideration Reopened the 1942 
Mail Rate Case and Gave Capital the Right to Have Its 
Confiscatory Rate Reviewed for the Past Period 

' A simple solution to this case is to order the Board to 
reopen and review the confiscatory mail rate in accordance 
wdth its decision of December 16, 1942. This order pro¬ 
vided that for the period beginning June 1, 1942, Capital’s 
mail rate was to be “subject to reconsideration from and 
after that date.” Thus Capital was given an absolute right 
to reconsideration. The fact that Capital waited until the 
rate had proved confiscatory over a reasonable period of 
time did not nullify the right to have the rate reviewed. 

Reopening mail rates for the purpose of retroactive ad¬ 
justment is not an unusual procedure. In many cases the 
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Board’s policy has been to make retroactive adjustment 
by allowing carriers to reopen their mail cases at a later 
date. Pan American Airways, Transatlantic Mail Rates, 
1 C.A.A. 650; Pan American Airways, Inc., Latin American 
Mail Rates, 6 C.A.B. 85; United Air Lines, Mail Rate Pro¬ 
ceeding, 3 C.A.A. 66. 

In the past few years, because of the difficulty of fixing 
a fair rate of mail pay prospectively, the Board has made 
extensive use of a procedure whereby a temporary rate is 
established based upon the most reliable data available at 
the time. Later, if operating experience results in a deficit 
under such rate, the Board will “reopen” the case and 
make retroactive adjustment. See Essair, Inc., Temporary 
Mail Rates, 6 C.A.B. 687; Pan American-Transatlantic 
Mail Rate, Order No. E-612; TWA-Temporary Mail Rate, 
Docket No. 2375; American Overseas-Mail Rates, 7 C.A.B. 
169. Under this procedure a “temporary” rate is often 
increased retroactively if shown to be inadequate as a re¬ 
sult of actual operating experience. Chicago <& Southern 
Air Lines, Inc., Order No. E-1096; Empire Air Lines, Inc., 
Order No. E-896; Florida Airways, Inc., Order No. E-765; 
Florida Airways, Inc., Order No. E-897; Monarch Air 
Lines, Inc., Order No. E-89S; Northwest Airlines, Inc. } 
Order No. E-721; Southwest Airways Co., Order No. E-899. 

In such cases, the mail rates are reopened and adjustec 
retroactively months and sometimes years after the ordei 
establishing the “temporary” rate. No question has evei 
been raised about the Board’s legal power to reopen cases 
at a later date for the purpose of making retroactive com 
pensation. In related fields of administrative law, it has 
been held that even when the right to reopen has not beei 
specifically granted, the power to reopen is not lost by th< 
passage of years. In Louisville & N. R. Co. v. Sloss-Shef 
field S. <& I. Co., 269 U. S. 217, the original order of th< 
Interstate Commerce Commission was entered on June 1 
1914. Petition for rehearing was not filed until July 11 


11 


i 1915, and the petition was not acted upon until December 
9, 1918, yet the Court held: 

i “The further contention that the delay of the Com¬ 

mission in disposing: of the application for rehearing 
deprived it of jurisdiction is obviously unfounded 

Where, as in the instant case, the application for a later 
reconsideration was not merely taken under advisement 
I but was actually granted, the continuing jurisdiction and 
power of the Board over the order is even more obvious. 

Here again the Act is clear in conferring such power 
on the Board. Sec. 1005 (d) of the Act specifically pro¬ 
vides 


“The Board is empowered to suspend or modify its 
orders upon such notice and in such manner as it shall 
deem proper.” 

The circumstances preceding the Board order of Decem¬ 
ber 16, 1942 show conclusively that Capital was by that 
order given the right to reopen the case after a period of 
operating experience had clearly demonstrated the confis¬ 
catory nature of the rate. Faced with the difficult prob¬ 
lem of fixing a “fair and reasonable” rate for air carriers 
during wartime, the Board, on May 22, 1942, issued a 
memorandum to the president of each airline (Supplement 
B herein). In this memorandum, which proposed an en¬ 
tirely new wartime procedure of temporary rates subject 
to retroactive revision, the Board stated: 

“Because of the uncertainties inherent in the pres¬ 
ent situation and the period of time which will un¬ 
doubtedly be required to adjust to the new service pat¬ 
tern, it is not feasible to fix fair and reasonable rates 
for the future on the information presently available 
or "which will be available until the process of adjust¬ 
ment has been substantially completed. Therefore ? all 
rates effective on and after the date of the change¬ 
over to the new service pattern (June 1, 1942) should 
be temporary in character, and should be subject to 
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review and adjustment as to such period as experience 
may show the necessity for adjustment after a reason¬ 
able period of time.” 

For carriers such as Capital which had mail cases pending 
as of the date of the memorandum, the Board proposed: 

“For the purpose of accomplishing the above objec¬ 
tive, it is proposed in all pending rate cases of carriers 
affected by the new service pattern, including those in 
■which show cause orders have already been issued, to 
fix a rate which will be final for all past periods under 
review down to May 31, 1942, and temporary for the 
period thereafter.” 

In its “Memorandum to the President of Each Domestic 
Air Carrier” dated June 3, 1942, the Board arbitrarily 
withdrew this general policy insofar as it might benefit 
carriers (such as Capital) which had mail cases pending. 
Thereupon, to preserve its equitable right to a temporary 
rate, Capital petitioned the Board in its own particular 
case to have a temporary rate specified. That petition for 
a temporary rate was filed on June 26, 1942, and set forth 
the many uncertainties facing Capital because of wartime 
conditions. 

In line with its previously announced policies, the Board 
granted that petition. In its order of December 16, 1942, 
it explained its reason for fixing separate rates for the 
periods before and after June 1, 1942, as follows: 

“However, in accordance with the specific request of 
the respondent that the rate to be applied subsequent 
to June 1,1042, be made subject to review, in view of 
the drastic change in the scope of respondent’s opera¬ 
tions and the uncertainties inherent in any attempt to 
forecast its revenues and expenses at the present time, 
and because such review would not be feasible if the 
rate were based on a more extensive period in the past, 
the Board fixed the fair and reasonable rate to be 
applicable on and after June 1, 1942.” (4 C.A.B. at 
page 44.) 
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The board summed up its decision with the statement: 

“Accordingly, we shall fix rates herein to become 
effective June 1,1942 with the understanding that upon 
respondent’s request, filed pursuant to Rule 8 of the 
Rules of Practice, they will he subject to reconsidera¬ 
tion from and after that date” (4 C.A.B. at p. 25.) 

Apparently forgetting the excellent reasoning of its 1942 
decision, the Board in its opinion below ruled: 

“Since PCA’s right to reconsideration upon petition 
filed therefor w-as limited by the 15-day provision of 
rule 8, its petition of January 14, 1947 must be con¬ 
strued as initiating a new proceeding to fix a rate for 
the retroactive period.” (Joint App. 138.) 

The decision of the Board (that the 1942 order gave 
Capital only the right to file a petition for rehearing within 
the brief time limit of 15 days allowed by rule 8 as to all 
orders) is unrealistic on its face. Capital already had that 
right. 

i The reference to Rule 8 in the 1942 decision meant only 
that Capital should use the general reconsideration pro¬ 
cedure of Rule 8 in any petition it might later make to re¬ 
open the rate (and not he hound hy the 15-day limitation). 
The Board’s recognition of the “uncertainties inherent in 
any attempt to forecast its revenues and expenses at the 
present time” is positive affirmance that it did not expect 
or require any petition to be filed within fifteen days. Noth¬ 
ing could possibly happen in that short period of time upon 
which to predicate a sound petition. 

When the Board established the rate on December 16, 
1942 and made it subject to reconsideration, the Board had 
considered current financial results which are reported 
monthly by Capital. Thus the uncertainties and the need 
for reconsideration related to the future , not the past. 
Surely the Board did not intend that a mere 15 days’ addi¬ 
tional time should form the predicate for a reconsideration 
of the future. 
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What could Capital have done during those 15 days? 
A petition for reconsideration of the future would have to 
be based upon “new matter”, some forecast as to the fu¬ 
ture. Rule 8 provides for this as follows : 

“If a final order of the Authority (Board) is sought 
to be vacated or modified by reason of matters which 
have arisen since the hearing, or of a consequence 
which would result from a compliance therewith, or 
both, the new matter, the resulting consequence, or 
both, which are relied upon by the petitioner, must 
each be set forth in the petition/’ (Supplement C 
herein.) 

In this instance the “hearing” continued until the Board 
isued its order on December 16, 1942, the Board consider¬ 
ing current financial data as they were filed by Capital. 
Then from December 16 to December 31, Capital had the 
right to file a petition for reconsideration based on such 
matter as might have appeared in that short period. What 
could Capital have stated in a petition filed on December 
31, 1942? Only that the wmr was still raging and that the 
uncertainties which had existed on December 16 were still 
present. Surely the Board did not require that Capital 
make such a futile gesture. 

Public Counsel’s original motion below admitted that the 
right to reconsideration was in no way limited by rule 8. 
That motion stated: 

“The Board’s opinion contemplated that PC A (Cap¬ 
ital) would be granted relief for all proper losses sus¬ 
tained during the relatively short period of adjustment 
to wartime operations.” (Joint App. 112.) 

Actually the Board granted to Capital the right to have 
its case reopened and reconsidered in the light of subse¬ 
quent operating experience. Operating experience over a 
reasonable period of time, alone could give the Board a 
basis for changing the rate. It is obvious that fifteen days 
of operating experience after the date of the order, which 
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was entered after two years of deliberation, would be of 
no help to the Board in formulating a new order fixing a 
new rate. The “fifteen-day” argument is therefore un¬ 
tenable. 

, In any event, rule 8 is not a statutory limitation on the 
power of the Board to reconsider the rate, but a mere self- 
imposed procedural regulation. Such regulations never 
preclude action which the purposes of justice may require. 
A clear statement of the law to that effect is found in the 
case of Gage v. Gunther, 136 Cal. 338, 68 Pac. 710. The 
pertinent facts are stated by the Court as follows: 

“The proposition chiefly relied upon by them is that 
the denial of Secretary Noble, on March 3,1893, of the 
motion to review his decision of August 1, 1892, re¬ 
versing the decision of the commissioner of the gen- 
i eral land office, was a final determination of that ques¬ 
tion ; that the decision then made became res judicata, 
and that Secretary Smith had no jurisdiction there¬ 
after to review the same; and in support of this claim 
they rely upon certain rules of practice or procedure 
formulated by the land department, under which it is 
claimed that a re-review of a decision hy the secretary 
is unauthorized (p. 345.) 

| Relying upon decisions of the Supreme Court, the Cali¬ 
fornia Court stated the law as follows: 

“Neither can the authority of the secretary to re¬ 
view or set aside the decision be taken away by any 
rule of procedure which he may formulate. There is 
no statutory inhibition against his granting a rehear¬ 
ing or a review, or the number of times a motion there¬ 
for may be made, or any provision relating to the time 
within which a rehearing may be granted, or within 
which the former decision may be set aside. Congress 
has imposed this supervisory duty upon him, and he 
cannot divest himself of it by any rule of his own crea¬ 
tion. Rules of practice or procedure that are not estab- 
: lished by the law creating the tribunal, but are formu¬ 
lated by the tribunal before which the practice is had, 

. may be disregarded by it in any particular case with- 
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out infringing any right of the litigant. Such rules 
are for the convenience of the tribunal, as well as of 
litigants, and are adopted to facilitate the transaction 
of business, and may at any time be suspended or dis¬ 
regarded by the tribunal whenever the purposes of jus¬ 
tice require it.” (p. 347.) 

Reasonably construed, the order of December 16, 1942, 
meant that Capital’s rate was temporary and subject to 
reconsideration as subsequent economic changes might 
require. 

Although “rehearings before administrative bodies are 
addressed to their own discretion” ( U . S. v. Pierce Lines , 
327 U. S. 515), once an administrative body has exercised 
its discretion and conferred the right to rehearing upon a 
carrier, as the Board did in its December 16, 1942 order, 
it w’ould be a travesty to revoke such a right. Relying upon 
its right to reopen at a subsequent date, Capital Airlines 
did not file a new mail rate petition. The Board erred 
below in attempting to deprive Capital of its right to a 
reopening of the 1942 case and a review of the confiscatory 
rate. 

Point n 

The Board Is Under a Constitutional Duty to Determine 
on Its Merits Capital’s Request for Fair and Reason¬ 
able Compensation 

Since the certificated air carriers perform services for 
the Government, they have a constitutional right to be paid 
a “fair and reasonable compensation” for those services. 
If Section 406 (a) of the Act does not empower the Board 
to fix mail rates prior to the date of the institution of a 
proceeding, the Act is unconstitutional. Instead, Section 
406 (a) implements the Fifth Amendment to the Constitu¬ 
tion. 

Mail rates are not really “rates” in the conventional 
sense of that word, but are in practice a method of making 
payment of compensation for the services performed by 
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the airlines for the Government. In U. S. v. Griffin, 303 
;TJ. S. 226, the Supreme Court ruled that mail pay is not a 
“rate” at all, but a measure of just compensation for serv¬ 
ice rendered to the Government: 

“While the compensation fixed in a railway mail 
pay order is ordinarily measured by a rate, the ulti¬ 
mate question determined by the Commission is . . . 
the proper compensation to be paid by the Government 
, to the railroad for services and the use of its property 
—the quantum meruit for carrying the mail” (p. 237.) 

Under the Civil Aeronautics Act, the legal obligation 
of air carriers to perform services for the Government is 
much greater than the obligation to carry mail. In respect 
to the quantum and value of the services performed, the 
Civil Aeronautics Act differs greatly from the Railway 
Mail Pay Act, and the earlier Air Mail Acts. Under those 
Acts the only service performed by the carriers was the 
transportation of mail. Congress was solely interested in 
having the mails transported at the minimum cost to the 
Government. Cost was primary. The Civil Aeronautics 
Act goes much further, not only in the greater services to 
be performed by carriers, but in larger power granted to 
the Board in making payment therefor. 

A. The Certificated Carriers Are Under Legal Obliga¬ 
tion to Render Triple Services to the Government, 
For Which Mail Pay is the Method of Making 
Payment 

: Mail pay is merely a convenient method of making pay¬ 
ment for all services performed by air carriers in behalf 
of the Government, not solely for carrying mail. This 
principle the Board has announced clearly: 

“The use of mail payments is a statutory device for 
the accomplishment of national objectives that tran¬ 
scend the interests of the postal service.” (American 
Airlines—Mail Bates, 3 C.A.B. 323, 335 (1942). 
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From the very beginning, the Board has recognized the 
i concept that ‘ ‘mail pay” is a convenient mechanism for 
paying carriers for the three separate and distinct services 
performed by them in behalf of the Government. Under 
the Act “mail pay” has lost its literal meaning. 

i 1. The Certificated Carriers Perform Three Services for 
the Government 

Again and again, as evidenced by the following pro¬ 
nouncements, the Board has emphasized that certificated 
air carriers are compelled by law to perform for the Gov¬ 
ernment services “to the extent and of the character and 
quality required for the commerce of the United States, 
i the Postal Service, and the national defense”: 

“... the provisions of Section 406 (b) quoted above, 
as well as other provisions of the Act, especially those 
of Title IV ‘Air Carrier Economic Regulation,’ and 
Section 2, ‘Declaration of Policy,’ leave no doubt of 
the intent of Congress to recognize a public interest in 
air transportation beyond that reflected in the Postal 
Service, and to provide compensation therefor to the 
air carriers performing the service ...” ( Mid-Conti¬ 
nent Airlines, Inc. Mail Rates, 1 C.A.A. at 49 and 54.) 

“. . . Obviously, the language just quoted contem¬ 
plates an examination of all non-pay mail operations 
in fixing the rate of air mail compensation, and a con¬ 
sideration, in arriving at the rate, of all such opera¬ 
tions as may be determined to correspond to the re¬ 
quirements of commerce, the Postal Service, and the 
national defense ... 

“The standard set up by the Civil Aeronautics Act 
required mail pay to support the aggregate services of 
commerce, the Postal Service, and the national defense. 
. . .” (Northwest Airlines — Mail Rates, 1 C.A.A. at 
279 and 280.) 

“. . . If the schedules flown are not required by the 
Postal Service, the Board must then consider them in 
the light of the requirements of commerce and the 
national defense. The requirements of commerce for 
an existing service must be adjusted largely in terms 


19 


of the response made by commerce to the service as 
offered ...” ( Braniff Airways—Mail Rates, 1 C.A.A. 
353.) 

“The compensation which the carrier receives thus 
becomes compensation not only for carrying the mail, 
but for the building up of a system of air commerce 
which will serve the nation’s commerce and security 
as well.” ( American Airlines—Mail Rates, 3 C.A.B. 
323, 335 [1942].) 

Particular recognition of the services rendered in behalf 
of national defense bv air carriers, both domestic and inter- 
national, was given by the Board in American Airlines 
Mail Rate Case, 3 C.A.B. 323: 

“The years preceding the adoption of the Civil 
, Aeronautics Act of 1938 disclosed a long record of 

, Government sponsorship of the development of civil 

aviation. Indeed, the air transportation system, par¬ 
ticularly that part which was engaged in international 
service was regarded by an increasing body of opinion, 
as essentially an air arm of the Federal Government, 
i But while Federal policy in those years had expressly 
recognized the national concern in the development of 
air transportation as an essential instrumentality of 
; the nation’s commerce and postal service, Congress 
gave formal expression for the first time in the Civil 
i Aeronautics Act to the importance of air transporta¬ 
tion to the national security; and in that Act it laid 
down for the first time a comprehensive policy of Gov¬ 
ernment financial aid and encouragement to the air¬ 
lines as a means of implementing the national defense 
objective. Throughout the text of this statute can be 
i discerned the basic assumption that a sound civil avia¬ 
tion is of essential value to the national security. If 
any doubt existed as to the validity of such assump- 
. tion, that doubt has been removed by the assistance 
which the air carriers of the United States, both do¬ 
mestic and international, have rendered to the military 
forces in the present war.” (p. 335) 

An d again in Chicago & Southern—Mail Rates, 3 C.A.B. 
161 at p. 191: 
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“A good illustration of the necessity for supporting 
service urgently required by the national defense alone 
is the South Atlantic Certificate case, decided Septem¬ 
ber 10, 1941. Although virtually all the testimony 
received related to the needs of national defense alone 
and the carrier was issued a certificate solely upon the 
basis of this testimony, the certificate also authorized 
the transportation of mail and the Governmental aid 
necessary to assure maintenance of the service would 
therefore be provided through mail compensation. 

“It is clear that the force of Section 406 (b) is to 
require that we consider service operated on a non¬ 
mail route from the standpoint of whether it is re¬ 
quired by commerce or national defense. Thus, we 
believe it to be the intention of the Act that we support 
such service where found in the exercise of our discre¬ 
tion to be necessary to these objectives. We may then 
take into account the need of the carrier (and not only 
the need as manifested on mail routes) for sufficient 
compensation, together with all other revenue (and 
not merely revenue on mail routes) to enable the car¬ 
rier under honest, economical and efficient manage¬ 
ment, to effectuate the purposes of the Act.” 

These cases provide ample proof that the certificated 
air carriers perform extensive services for the Govern¬ 
ment. Transportation of mail is the least significant of 
the three services. As Capital Airlines stands ready to 
prove, air services for the national defense and commerce 
are far more complicated and expensive to maintain than 
the limited service of carrying the mail. 

2. The Carriers are Compelled by Laic to Render These 

Services 

In order that there be a “taking” within the purview of 
the Fifth Amendment, the carrier must have been subjected 
to some compulsion or coercion by the Government. Legal 
compulsion upon the railroads to transport mail for the 
Government was the vital factor in the Supreme Court’s 
decision in the New York Central case. (United States v. 
New York Central R. Co., 279 U. S. 73.) There, the rail- 
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roads based their case for retroactive mail pay on a “tak¬ 
ing ” by the Government, contending that refusal to carry 
the mails would subject them to a fine of $1,000.00 a day 
pursuant to the Railway Mail Pay Act. (Sec. 5, Subd. 33, 
39 Stat. 431, 39 U. S. C. 563.) The Supreme Court ruled 
that the possibility of a fine for failure to perform the 
service in question constituted sufficient compulsion to 
qualify as a “taking” for which just compensation must 
be made by the Government. 

The Civil Aeronautics Act is pregnant with compulsions 
and sanctions. Section 401 (m) provides that: 

“Whenever so authorized by its certificate, any air 
carrier shall provide necessary and adequate facilities 
and service for the transportation of mail, and shall 
transport mail whenever required by the Postmaster 
General.” 

Further duties in respect to the transportation of mail are 
imposed on the carrier by Sections 405 (e), (f) and (g). 

Section 404 (a) makes it the obligation of every air 
carrier to provide service for the carriage of persons and 
property in accordance with its certificate. Section 901 (a) 
provides that a violation of any rule or regulation issued 
by the Postmaster under the Act will subject the carrier to 
a penalty not to exceed $1,000.00 for each violation. 

Section 902 (a) imposes criminal penalties on carriers 
which knowingly and willfully violate any provision of the 
Act (except Title V, VI, and VII) or any order, rule or 
regulation issued under such provision, or any term, con¬ 
dition, or limitation of any certificate or permit issued 
under Title IV. Such carrier, if no penalty is otherwise 
therein provided, shall be deemed guilty of a misdemeanor; 
and a fine of not more than $500.00 is provided for the 
first offense, and for any subsequent offense a fine of not 
more than $2,000.00. If such violation is a continuing one, 
each day of such violation shall constitute a separate 
offense. 
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In view of the foregoing prohibitions, compulsions and 
penalties in the Act, the certificated carriers are clearly 
within the guarantees of the Fifth Amendment. The degree 
of compulsion which the Supreme Court found constituted 
a taking in the New York Central case is exceeded by the 
legal compulsion imposed upon air carriers. In both cases 
the Government is equally liable to make payment for the 
services performed. 

The compulsions of the Civil Aeronautics Act go much 
further than in the Railway Mail Pay Act where the legal 
obligation of the carrier was limited only to the transpor¬ 
tation of mail. Under the Civil Aeronautics Act no certifi¬ 
cated carrier is permitted by the Government to provide 
services merely adequate for the transportation of mail 
alone. The certificated airlines are under a much greater 
duty. Section 406 requires air carriers to provide, addi¬ 
tionally, services adequate to the needs of the commerce of 
the United States and the national defense. The legal obli¬ 
gation of the carriers to perform these services is absolute 
and must be paid for by the Government. 

B. Capital Is Entitled to Fair and Reasonable Compensa¬ 
tion for Services Performed for the Government 

Since Capital was under legal compulsion to perform the 
services for which compensation is sought in this proceed¬ 
ing, the Government is required to make fair and reasonable 
payment therefor. The duty of determining the quantum 
of this payment is vastly different from the duty of ordinary 
governmental regulatory bodies which are charged with 
administering the police powers of the sovereign in regulat¬ 
ing the rates to be paid by the public for services furnished 
by ordinary utilities. 

Section 406 (a) of the Act “empowers and directs’’ the 
Board to fix “fair and reasonable” rates for the transpor¬ 
tation of mail by aircraft. The Board must fix “fair and 
reasonable” mail rates. This provision was necessary to 
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save the constitutionality of the Act. ( United States v. 
New York Central R. Co., supra.) 

The constitutional compulsion placed upon the Board to 
establish a “fair and reasonable” rate was emphasized in 
American Airlines, Inc.—Mail Rate Proceeding, 3 C.A.B. 
323, where the Board stated: 

“In determining, in the present case, the fair and 
reasonable rate for the transportation of mail and for 
the fulfillment of those other purposes contemplated by 
Section 2 of the Act, wc arc not only confronted with 
the task of determining a compensatory rate within the 
requirements of the Fifth Amendment to the Federal 
Constitution; we are faced with the duty of fixing a fair 
and reasonable rate under an Act of Congress.” 
(p. 333-34.) 

, Necessarily, in determining what rate of compensation is 
“fair and reasonable”, there is a certain discretion which 
i the Board must exercise. This discretion, however, is 
strictly limited by the constitutional requirement that the 
Board must fix a rate which is at least compensatory. The 
: Board has no power to fix a rate for the transportation of 
mail which is less than fair and reasonable. The Board has 
often emphasized that there is a minimum constitutional 
compensation below which it is not empowered to go. 
Alaska Mail Rates, 6 C.A.B. 61 (1944); Pan American, 
Transatlantic Mail Rates, 1 C.A.A. 220 (1939). 

In determining how much more than the bare compen¬ 
satory rate of mail pay must be awarded to an air carrier in 
order to produce a rate which is “fair and reasonable”, the 
Board must then use its discretion. It must compute the 
additional amount of compensation attributable to efficiency 
of management, the need of the air carrier and the other 
standards of Sections 406 (b) and 2 of the Act. The 
Board*s discretion, however, may operate only upward in 
excess of the minimum compensatory rate guaranteed by 
the Fifth Amendment. 


24 


In its opinion below, the Board gave only passing consid¬ 
eration to the constitutional basis for providing Capital 
with a “fair and reasonable” rate. The Board dismissed 
this all-important point with the mere statement that “we 
can find no merit in this contention” (Joint App. 159). 

In support of its conclusion the Board sidestepped the 
legal question entirely: 

“In applying for a certificate to carry mail, a carrier 
must be presumed to have relied on the provisions of 
the statute which define the compensation to be paid for 
that service. Under the statutory provisions, such com¬ 
pensation is to be a ‘fair and reasonable rate’ and the 
carrier is entitled to no more than is comprised within 
that term. But a rate is constitutionally adequate if' 
it affords a carrier an opportunity to earn a fair re¬ 
turn.” (Joint App. 159.) 

This Court in the TWA case gave no consideration to this 
constitutional point because, as the Court said: ( 

“TWA now presents five points, but all are directed 
to the question of power. Both parties have briefed 1 
and argued extensively that question and that alone. 

* * * So we proceed to consider the question pre¬ 
sented and argued.” (Opinion, p. 2) 

This constitutional question, therefore, is completely un¬ 
answered by the TWA opinion. 

Capital, in applying for a certificate, did in fact rely on 
the statutory provision that it be paid a “fair and reason¬ 
able rate”. However, the rate actually imposed upon Cap¬ 
ital by the Board was not a “fair and reasonable” rate, as 
provided for by the statute, but a confiscatory rate. That 
rate did not give Capital the slightest “opportunity to earn 
a fair return”. 

The opinion of the Board goes on to state: 

“There is no constitutional requirement that the car¬ 
rier in fact earn such a return or that it be given an 
opportunity to recoup past losses incurred under rates 
which experience has proved inadequate .” (Mimeo¬ 
graphed opinion, p. 32.) 
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This is certainly not good law. If the constitutional pro¬ 
vision for just compensation does not guarantee reimburse¬ 
ment for past losses under a confiscatory rate, it guarantees 
absolutely nothing. 

The New York Central ease (supra) and Chicago <£ North¬ 
western 11. v. United States, 104 U. S. 680, show that the 
constitutional guarantee is the crux of the carriers’ rights. 
In the latter case, the railroad had entered into contracts 
with the Postmaster General to carry mail for a four-year 
period at specified rates per mile per annum. These rates 
were in accordance with the then applicable Federal Statute. 

However, Congress subsequently passed a statute which 
provided that the Postmaster General reduce the compensa¬ 
tion of all railroads by 10%. Later a 5% additional reduc¬ 
tion was enacted. The Postmaster General reduced the 
rates accordingly and as a result the railroad, after the ter¬ 
mination of the contract, filed suit against the Government. 

The Supreme Court upheld the railroad’s claim for the 
entire contract rate, and said: 

“If in these circumstances, the Government not 
merely accepted, but demanded the performance of the 
contract service, the presumption is that it meant to 
pay the contract price . . . 

“It was bound by its contract to perform the service 
and its performance was demanded. It was not in a 
position absolutely to refuse to carry the mails, for it 
was bound to carry them, if offered, on some terms, 
either prescribed by law or fixed by contract.” (p. 
685-6.) 

Capital Airlines was likewise bound to perform services 
for the Government, either by compulsion of law or by im¬ 
plied contract. The compulsion of the Act is clear enough. 
It cannot be ignored. Since the Government has demanded 
services from the airlines an implied contract that compen¬ 
sation be paid therefor came into being. 

Many Supreme Court cases have held that when the Gov¬ 
ernment “takes” property without the institution of formal 
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condemnation proceedings an implied contract results upon 
which recovery may be had against the Government. 

In United States v. Russell, 13 Wall. (U. S.) 623, three 
privately owned steamboats were employed by the Govern¬ 
ment during the Civil War to transport Government freight 
and render other services. There were no condemnation 
proceedings and no compensation fixed for the use of the 
boats. The owner was simply told what to do by Army 
officers, although he remained in complete control of the 
vessels and paid all operating expenses. The Government 
made certain payments for the use of the steamboats, but 
the owner brought suit in the Court’ of Claims for a larger 
sum. 

The Supreme Court explained in detail the constitutional 
provision that private property shall not be taken for public 
use without just compensation, and then said: 

“Beyond doubt, such an obligation raises an implied 
promise on the part of the United States to reimburse 
the owner for the use of the steamboats and for his own 
services and expenses, and for the services of the crews 
during the period the steamboats were employed in 
transporting government freight pursuant to those 
orders. Indebitatus assumpsit is founded upon what 
the law terms an implied promise on the part of the 
defendant to pay what, in good conscience, he is bound 
to pay to the plaintiff, but the law will not imply a 
promise to pay unless some duty creates such an obli¬ 
gation and it never will sustain any such implication in 
a case where the act of payment would be contrary to 
dutv or contrary to law. Curtis v. Fiedler, 2 Black 478, 
17 L. Ed. 276. 

“Tested by those rules it is quite clear that the obli¬ 
gation in this case to reimburse the owner of the steam¬ 
boats was of a character to raise an implied promise on 
the part of the United States to pay a reasonable com¬ 
pensation for the service rendered, and if so, then it 
follows that the decree was properly made in favor of 
the plaintiff, unless it appears that the adjustment of 
the claim belonged to Congress or to the executive de¬ 
partment, and not to the court of claims.’’ (p. 630.) 
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i The judgment of the Court of Claims in favor of the 
steamboat owners was then affirmed by the Supreme Court. 

In many other cases where the Government actually took 
pver the property in question physically, without condemna¬ 
tion proceedings, but without asserting title to the property, 
the Supreme Court has held that the United States impliedly 
promised to pay for such property. United States v. North 
American Transportation <& Trading Co., 253 U. S. 330; 
United Stales v. Lynah, 188 U. S. 445; United States v. 
Cress, 243 U. S. 316; United States v. Great Falls Mfg. Co., 
112 U. S. 645. 

In United States v. Great Falls Mfg. Co., supra, the Gov¬ 
ernment appropriated property upon which to build a dam, 
but did not institute condemnation proceedings. The Su¬ 
preme Court held that the owner might waive the right to 
insist on condemnation proceedings and sue in the Court of 
Claims on the implied contract theory. The Court stated 
the governing principles as follows: 

“We* are of the opinion that the United States, hav¬ 
ing by its agents, proceeding under the authority of 
an Act of Congress, taken the property of the claimant 
for public use, is under an obligation, imposed by the 
I Constitution, to make compensation. The law will im- 
i ply a promise to make the required compensation, 
where property, to which, the Government asserts no 
title, is taken pursuant to an Act of Congress, as pri- 
: vote property to he applied for public uses. Such an 
implication being consistent with the constitutional 
duty of the Government as well as with common justice, 

, the claimant’s cause of action is one that arises out of 
implied contract, within the meaning of the Statute 
which confers jurisdiction upon the Court of Claims, 
of actions founded upon any contract, express or im- 
i plied, with the Government of the United States.” 
(p. 656-57.) 

I Applying these principles of constitutional law to the 
present case, we find that Capital has been compelled by the 
Government to render threefold services on behalf of the 
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Government. Capital lias been required to render these 
services at a disastrous financial loss and under a confisca¬ 
tory mail rate. Clearly there has been a “taking” of Capi¬ 
tal’s property for which the United States is bound, under 
the Fifth Amendment to the Constitution, to reimburse 
Capital with fair and reasonable compensation. Capital’s 
constitutional right to recover is based upon jn-inciples of 
eminent domain and also upon implied contract. On either 
theory, Capital may recover for its losses suffered prior to 
the filing of its petition January 14, 1947. 

C. Capital Did Not Acquiesce in the Confiscatory Rate 

The constitutional right of an air carrier to “fair and ^ 
reasonable” compensation applies to retroactive payments 
as well as to payments for present and future services. 
How far back does this right extend? 

Under its general policy, which does not embrace consti¬ 
tutional considerations, the Board adjusts rates retroac¬ 
tively to the date the old rate is “first questioned by the 
institution of a proceeding.” This policy is neither realistic 
nor is it the law. In the New York Central case it was held 
that the railroads were entitled to retroactive mail pay back 
to the date on which the carriers registered an affirmative 
“protest”. In that case that was exactly the relief sought 
by the carriers. They did not request relief beyond the date 
of the filing of the petition. If they had, doubtless the Court 
would have given it to them if the circumstances justified 
such payments. Consistency in legal reasoning would re¬ 
quire such a ruling. Regardless of Board policies and pro¬ 
cedures, the settled law is that where the carrier is under 
an obligation to perform the sendee in question, no affirma¬ 
tive form of protest is necessary. Acquiescence alone would 
defeat the carrier’s right to recovery, and this depends upon 
conduct much stronger than the mere failure to file a formal 
protest. 

This principle of law was announced many years ago in 
Chicago & Northwestern R. v. United States , supra. There 
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as pointed out above, a railroad was under contract with the 
Government to carry the mails. The Government by 
statute reduced the mail pay provided for under the con¬ 
tract. After having been notified of the reduction, the car¬ 
rier continued to perform the services and subsequently 
brought suit against the Government for the difference 
between the contract rate and the statutory rate. On the 
question of waiver, the Court stated: 

“And the performance by the Railroad Company of 
the service required by its contract, notwithstanding 
the notice of the intended reduction of the compensation 
by the Postmaster General, cannot be construed as a 
waiver of its rights or an acquiescence in new pro¬ 
posals; and that whether it had protested against the 
erroneous construction of the law or not; for it had no 
option. It was bound by its contract to perform the 
i service and its performance was demanded. It was not 
in a position absolutely to refuse to carry the mails 
i for it was bound to carry them, if offered, on some 
terms, either prescribed by law or fixed by contract; 
and it had the right to do so without prejudice to its 
law fid claims , leaving the ultimate right to future and 
final decision. ” (p. 688.) 

Capital Airlines has never for a moment “acquiesced’’ 
in the confiscatory rate. The substantive right of Capital 
Airlines to recover fair and reasonable compensation from 
the Government for the carriage of mail and its services 
in the interests of commerce and the National securitv is 
therefore absolute. 

In another leading case on acquiescence, St. Louis, 
Brownsville d Mexico R. v. U. S., 268 U. S; 169, the U. S. 
Supreme Court stated: 

“. . . to constitute acquiescence within the meaning 
of this rule, something more than the acceptance of the 
smaller sum without protest must be shown. There 
must have been some conduct on the part of the creditor 
akin to abandonment or waiver, or from which an 
estoppel might arise. Every case in which this court 
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lias sustained the affirmative defense of acquiescence 
rests upon findings which include at least one of these 
additional features.’’ (p. 175.) 

The instant case is distinguishable from a line of railroad 
mail pay cases which were decided prior to the Railway 
Mail Pay Act, and in which the courts held that the carriers 
had waived their claims to retroactive compensation. New 
York, N. H. & H. R. Co. v. U. S., 251 TJ. S. 123; Chicago, 
Milwaukee St. P. R. v. U. S., 198 TJ. S. 385; Eastern R. 
Co. v. U. S., 129 U. S. 391. At the time those cases were 
decided, the railroads were free to refuse transportation of 
the mails. See Atchison, T. <& S. F. R. Co. v. United States, 
225 TJ. S. 640; Delaware, L. <& W. R. Co. v. United States, 
249 TJ. S. 385. Consequently, the Supreme Court ruled that 
there was no “taking”. The fact that the railroads, with¬ 
out being under a legal duty to carry mail, voluntarily car¬ 
ried mail with full knowledge of what the United States < 
intended to pay, defeated any later claim for a larger ; 
amount of compensation. Capital’s case is entirely differ¬ 
ent. The compulsion of the Act, requiring Capital Airlines 
to render services for the Government, spells out a “tak¬ 
ing” by the Government which can be defeated only by 
proof of affirmative acquiescence on the part of the air 
carrier. No such proof of “acquiescence” on the part of 
Capital Airlines exists. 

Furthermore, the Act guarantees the payment of a “fair 
and reasonable compensation” and each carrier has a right 
to expect the payment of nothing less than just that. 

1. Capital Vigorously Protested the Confiscatory Rate. 

The decision in the St. Louis, Brownsville case, supra, 
that acceptance of payment alone could not constitute acqui¬ 
escence was based on the finding that the carrier did not in 
any way “indicate satisfaction with the reduced amount 
received by it.” Capital has affirmatively gone on record 
as being dissatisfied with the rate set by the Board unless 
it were a temporary rate. 
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Capital’s first dissatisfaction with the confiscatory mail 
rate was registered with the Board as far back as 1942 
during the proceedings to fix the mail rate. Capital’s peti¬ 
tion during that proceeding, asking that the rate set by the 
Board be made temporary rather than final, certainly pre¬ 
cludes any possible contention that Capital had indicated 
its satisfaction with the confiscatory rate. No stronger 
protest of the unfairness of the rate could have been 
asserted. 

Capital’s further dissatisfaction with the confiscatory 
rate was also evidenced by its letter to the Board in July, 
1945 (Joint App. 27, 29). In that letter Capital protested 
the proposed reduction in passenger fares for the reason, 
among others, that it might directly necessitate higher mail 
pay. Capital met the identical test employed by the Su¬ 
preme Court in the New York Central case. There, the 
railroads were held to have “protested” sufficiently by 
filing a petition attacking the rate order. Not a single ele¬ 
ment of acquiescence can be detected in Capital’s conduct. 
In the words of Justice Holmes, “Further protest would 
have been a superfluous formality.” 

i The Board’s order making the rate subject to reconsid¬ 
eration “from and after” June 1, 1942, gave Capital the 
right to have its rate readjusted at a later date. Therefore, 
Capital did not‘consider it necessary to register further 
dissatisfaction with a rate which was temporary and subject 
to readjustment at any time. 

2. Capital Was Required to Wait For a Record of 

Experience 

Capital’s first protest in 1942 had exhausted its adminis¬ 
trative remedies. Resort to the courts at that time would 
have been premature. The law is settled that even an ordi¬ 
nary public utility is not entitled to relief from an allegedly 
confiscatory rate until the challenged rate has in fact dem¬ 
onstrated itself to be confiscatory after a fair period of 
actual trial. 
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Many times the Supreme Court has ruled that except in 
the case where a rate is confiscatory on its face, it must be 
subjected to the test of practical experience before it can be 
attacked in the courts. Wilcox v. Consolidated Gas Co., 212 
U. S. 19; Knoxville v. Knoxville Water Co., 212 U. S. 1; 
Des Moines Gas Co. v. Des Moines, 238 U. S. 153. This 
same test of practical experience has been adopted by the 
Board. Pan American-Grace Airways, Inc., Mail Rates, 
3 C.A.B. 550; Braniff Airways—Mail Rates, 3 C.A.B. 633, 
640. 

In the WUlcox case the Supreme Court stated: 

“The case must be a clear one before the courts ought 
to be asked to interfere .. . especially before there has 
been any actual experience of the practical result of 
such rates. 

“A court of equity ought not to interfere . . . before 
a fair trial has been made of continuing the business 
under that rate, and thus eliminating, as far as possible 
the doubt arising from opinions as opposed to facts.” 
(P- 42.) 

Neither would the Board have given Capital any relief 
from the challenged rate until a period of actual experience 
had demonstrated its confiscatory character. In the Pan 
American-Grace case, supra, the Board said: 

“It must be recognized that the Act places upon the 
Board a duty to maintain air mail rates at a level which 
will be fair and reasonable within the purview of Sec¬ 
tions 2 and 406 (b), and that the earnings thus per¬ 
mitted, when averaged over a reasonably extended 
time, must be reasonable for the fulfillment of the Stat¬ 
utory objectives. This does not mean, however, that 
the earnings contemplated by the statute shall be rea¬ 
sonable during every particular period of time in wilich 
they are in effect. The earnings may in a limited 
period be unreasonably lowr or unreasonably high; 
nevertheless, the rates may still be reasonable if the 
average earnings over a reasonably extended period 
reaches a fair level.” (p. 561-562.) 
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The rule of law is clear. After the Board had established 
the challenged mail rate in 1942, Capital Airlines was under 
a duty to wait for a reasonable time after a change of con¬ 
ditions (which did not take place until the latter part of 
1945) in order to determine whether or not the rate had 
become confiscatory. 

Public Counsel argue in their motion to dismiss: 

“Capital had ample opportunity to file a petition for 
a prospective rate increase when the post-war losses 
first became evident.’’ (Joint App. 113.) 

Under Board and Supreme Court cases such a petition 
filed at that time would have been premature because the 
rate had not been proven confiscatory “as a result of actual 
operating experience” over a “reasonably extended period 
of time”. 

There was a good possibility at the time “post-war losses 
first became evident” that these losses were only temporary 
and that the rate might average itself out over a longer 
period. 

D. Capital’s Constitutional Right to Fair and Reason¬ 
able Compensation Is Undeniable 

In rejecting Capital’s petition for fair and reasonable 
compensation under its constitutional guarantee, the Board 
committed serious legal error. All of the elements of a 
valid claim under the Fifth Amendment for property taken 
by the Government without just compensation are present. 
There has been legal compulsion upon Capital to perform 
the services; the extent of the services are well-defined, and 
the fair and reasonable compensation therefor can be defi¬ 
nitely ascertained; and Capital did not in any way waive 
its right to compensation. 
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Point HI 


This Court Committed Error in the TWA Case When 
Holding That the Board Lacked Power to Grant 
Retroactive Mail Pay 


In the very recent case of Transcontinental <& Western 
Air, Inc. v. Civil Aeronautics Board, No. 9763, this Court 
held that Section 406 (a) of the Act does not empower the 
Board to make mail rates effective as of a date prior to the 
institution of a mail rate proceeding. But the Court, as 
heretofore pointed out (supra, p. 24), did not consider the 
constitutional point which is the most compelling argu¬ 
ment for interpreting Section 406 (a) as conferring upon the 
Board power to make the retroactive adjustment. This 
Court confined itself solely to the wording of the Act insofar 
as that wording conferred power. To save the constitution¬ 
ality of the Act, however, it is necessary in cases such as this 
to give a retroactive interpretation to Section 406 (a). Read ( 
in the light of the constitutional requirement that Capital] 
Airlines must be paid just compensation for its services, 


Section 406 (a) is clear in empowering the Board to ad jus 
mail rates beyond the date of the institution of a proceedin 

Furthermore, in the TWA case the Court fell into a thor 
oughgoing non-sequitur. It announced as its second majo 
proposition that if the Act were construed to give the Boar 
the power to increase rates retroactively, it must also b 
construed to give the power to recapture past profits, wit 
resulting financial confusion. The Court was led into thi 
error when Counsel at the oral argument in the TWA cas 
conceded the validity of the non-sequitur. We do not b 
any means concede it here. The two powers are judged b 
entirely different standards. 

As we have previously shown, the basic reason for th 
existence of the power to increase mail rates retroactive! 
is that Congress intended to perform its full constitution 
duty by requiring just compensation for compelled service 
It did not intend to leave a “straggling residuum” to 
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administered by the Court of Claims (New York Central 
ease). But this argument cannot be used to require the 
power to decrease the rate retroactively. The Constitution 
imposes no obligation upon the citizen to refund any profit 
he may honestly make in transactions with the Government, 
and the Govermnent would have no standing to recover any 
part of such profit in the Court of Claims. We wholeheart¬ 
edly agree with the Court that recapture of profits earned 
by the airlines would result in great confusion and uncer¬ 
tainty. 

Congress did not intend to give the Board power to make 
such recapture. The same constitutional provision which 
requires the construction in favor of a retroactive increase 
denies that power as to a decrease. Arizona Grocery Co. 
v. A. T. & S. F. R. Co., 284 U. S. 370. 

Unless, therefore, the rate has been expressly fixed on a 
tentative or experimental basis so that the payments may 
be regarded as conditional only, the Act in no way em¬ 
powers the Board to make any retroactive reduction. 

Even if the applicability of the Arizona Grocery case 
, (supra) were rejected, it is still not true that the Board 
would have power to recapture profits if it has power to 
grant retroactive mail pay. Under a compensatory mail 
rate the Board has no possible way (i.e., power) to recap¬ 
ture or even to diminish profits no matter how large those 
profits may be. The Board is required under the Act and 
under the Constitution to grant a compensatory mail rate 
at all times, so there is absolutely nothing the Board can do 
to affect profits realized under such a rate. 

The Board might have (assuming again rejection of the 
applicability of Arizona Grocery case) an extremely limited 
power to reduce a subsidy mail rate to the level where it 
becomes a compensatory mail rate. Therefore, in those 
instances where the Board has granted a subsidy mail rate 
which thereafter results in an unexpectedly large profit, the 
Board might (if it deemed it necessary) retroactively re¬ 
duce the subsidy element in the rate to the point where the 
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rate became compensatory. To the extent that the subsidy 
element was included in past profits the Board might have 
the power to reduce such profits by the removal of such 
subsidy element. This is a far cry, however, from the prop¬ 
osition that the Board has the power to recapture profits. 
That proposition simply isn’t so. If a carrier is granted a 
compensatory mail rate, and thereafter through efficiency, 
or a large traffic volume, or greater economies, the carrier 
makes unusually large profits, the Board would be absolutely 
powerless to touch a cent of such profits. 

Therefore, whether you adopt the constitutional theory of 
the Arizona Grocery case, or reject that theory, the net 
result is substantially the same, i.e., the Board does not 
have the power to recapture profits, and thus make unstable 
or unsettled the carrier’s financial position for the purpose 
of floating securities or declaring dividends or raising 
capital. 


Point IV 

The Board Is Empowered and Directed by Section 406(a) 
to Pay Fair and Reasonable Compensation Even for 
a Period Prior to the Date a Mail Rate Proceeding Is 
Instituted 

Section 406 (a) of the Act empowers and directs the 
Board to fix mail rates “and to make such rates effective 
from such date as it shall determine to be proper”. There 
are no limitations in this language. “Such date” means 
any date the Board deems proper, whether it be past, pres¬ 
ent or future. The Board’s decision below, and this .Court’s 
decision in the TWA case, imposed upon the clear statutory 
language the artificial limitation that the Board lacked the 
power to make such rates effective prior to the date of the 
institution of a mail rate proceeding. 

Basically, the reason for the Board’s misinterpretation 
of Section 406 (a) was its erroneous idea that the airline 
industry should be treated just like an ordinary public I 
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utility. Certain similarities in the statutory language con¬ 
vinced the Board that this was true: 

“The language of the first provision (of Section 406) 
is similar to that usually used in granting public utility 
rate-making powers which are traditionally applicable 
only to the future. ...” (Joint App. 139.) 

Because of this “similarity”, the Board reasoned that 
the “application of public utility regulatory principles to 
the airline industry was the principal objective of Con¬ 
gress”. (Joint App. 140.) 

This Court in the TWA case erroneously followed this 
same line of reasoning when it said:, 

\ 

“The whole (Act) is cast in the form of the usual 
public utilities rate determination measure.” (Page 4, 
printed opinion.) 

A. The Board’s Ruling Affirmed by the Court in the 
TWA Case (That Mail Pay Is to Be Governed by the 
Same Principles Which Apply to Ordinary Public 
Utilities) Is Erroneous 

Section 2 of the Act, entitled “Declaration of Policy”, 
announced in clear and distinct language the basic objec¬ 
tives of the Act. The most important national objective is: 

“(a) The encouragement and development of an air 
transportation system properly adapted to the present 
and future needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of the 
national defense.” 

Thus, the primary function of air carriers is to perform 
services for the Government. These services include the 
carriage of mail and the performance of passenger and 
freight services adapted to the needs of national defense 
and commerce. 

In a secondary capacity, certificated carriers are engaged 
in transporting private persons and their property. Much 
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of their revenues are derived from this source. These serv¬ 
ices are regulated by entirely separate and different sec¬ 
tions of the Act (Secs. 1002 (d) and (h), 403, 404). In 
their secondary capacity, air carriers resemble ordinary 
utilities and the sections of the Act which are concerned 
with this aspect of the air carrier’s business resemble the 
regulatory section of ordinary utility statutes. In these 
sections of the Act the power of the Board is specifically 
limited to prospective action similar to that exercised in the 
case of ordinary utilities {infra, p. 45). The secondary 
capacity of air carriers, however, is not in question in this 
proceeding. 

Clearly, the Board (and this Court in the TWA case) con¬ 
fused this secondary capacity of air carriers, and the sec¬ 
tions of the Act applicable thereto (prospective in nature), 
with the primary function of performing services for the 
Government, and the entirely different sections of the Act 
applicable thereto (retroactive in nature). 

1. Capital Airlines Is Primarily an Agent of the Govern¬ 
ment and Only Secondarily a Public Utility 

Under the Act, the airline industry is virtually an arm of 
the Government. In transporting mail, it deals with only 
one customer—the Government. Twenty-five years ago, the 
Supreme Court ruled that carrying the mails is not a public 
utility function, but a contract of agency between the carrier 
and the Government. In making this almost self-evident 
distinction, the Court stated in Atchison, T. & S. F. Ry. Co. 
v. U. S., 225 U. S. 640: 

“The company, in carrying the mails, was not haul¬ 
ing freight, nor was it acting as a common carrier with 
corresponding rights and liabilities, but in this respect 
it was serving as an agency of the government.” (p. 
649.) 

See also U. S. v. Atlantic Coast Line R. Co., 206 Fed. 190, 
194; United Fruit Co. v. U. S., 33 F. (2d) 664, 666. 
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The carriage of mail is only one of the responsibilities of 
Capital Airlines and the other certificated carriers. Much 
broader duties have been assigned to the air carriers. If 
the railroads are agents of the Government in carrying 
i mail, as the Supreme Court has ruled in the Atchison case, 
even more so are the certificated airlines agents of the 
i Government for the performance of the much more exten¬ 
sive services required by the Act. 

As agents of the Government, the certificated airlines 
derive their compensation for the services performed from 
a single source. Public utility consumers, on the other 
i hand, are legion and the utility must derive its compensa¬ 
tion from thousands, sometimes millions, of users. By 
virtue of this fact, reimbursement of losses suffered under 
a confiscatory rate presents great difficulties. Practicality 
i is paramount. The cost of collection would be too great to 
make the attempt worthwhile. In the instant case, however, 
where the Government is the sole consumer, the mechanics 
of collection are easily solved. 

Capital Airlines and the other certificated carriers are 
performing services to the Government on what might be 
termed an open account. As in the case of its other agents, 
the air carriers must be compensated by the Government. 
A rule of law that the Government may not pay its agents 
compensation past due, but must only pay in advance or not 
at all, would be incredible. Yet, this is exactly the rule of 
i law that the Board is now attempting to impose upon the 
airlines. 

\2. The Board Confused Public Utility “Law” With Public 

Utility “Practice” 

“It is firmly established law”, states the Board, “that a 
public utility rate deals only with the future. It is not 
concerned with the reimbursement of past losses nor with 
the recapture of past profits which have proved excessive.” 

: (Joint App. 140.) Here again the Board was wrong. In 


U . S. v. New; York Central R. Co., supra, the Supreme Court 
was very definitely “concerned with the reimbursement of 
past losses.” That case, like ours, involved the establish¬ 
ment of a mail rate for a retroactive period. Nevertheless, 
the Court “concerned itself with the reimbursement of past 
losses” sufficiently to award the railroad millions of dollars 
in retroactive mail pay. 

In the New York Central case, the Supreme Court stated 
that the carriers had an action at law to recover past losses. 
As a short-cut, the Court decided to reimburse the railroads 
by the medium of mail pay. There, as in this case, the 
railroads were acting as agents of the Government and in 
such capacity they had the legal right to compensation. 

Even under ordinary public utility law, the utility has 
the common law right to recover from its consumers any 
losses resulting from confiscatory rates. In Springfield Gas 
& Electric Company v. Barker, 231 Fed. 331, the utility 
sought a temporary injunction to restrain the Public Serv¬ 
ice Commission from enforcing a rate which had been shown 
to be confiscatory in an eight months’ test of actual experi¬ 
ence. Counsel for the Public Service Commission fought 
the injunction, contending that the utility could, if the rates 
were declared illegal after a final hearing, recover its losses 
by charging consumers a higher rate. Counsel argued that 
the utility was in an admirable position to make such collec¬ 
tions : 

“Having a monopoly of the business, and power to 
discontinue the service at will, complainant has the 
whiphand and requires no aid from Court to maintain 
its rights.” 

The Court recognized the utility’s legal right to make 
such collections retroactively, but disagreed with counsel 
for the Public Service Commission that such retroactive 
collections would be an easy matter, stating: 

“A sufficient answer to this argument is found in the 
fact that consumers of electricity are constantly chang- 


41 


mg and that additional charges could scarcely be en¬ 
forced against those who had not enjoyed the lower 
rate. Moreover, the powers of complainant are not so 
absolute as the suggestion of counsel would imply. It 
would, in most cases, be put to its recovery at law, and 
this would involve a multiplicity of suits, such as it is 
the province of equity to prevent.’’ (p. 335.) 

The Court reinstated the eld rate and ruled that the con¬ 
sumers would be amply protected by proper bond furnished 
by the utility, stating: 

“A course of business that will insure a prompt re¬ 
fund of charges ultimately judged to be excessive may 
easily be prescribed in a case like this. ... A bond in 
sufficient amount and with appropriate conditions will 
be exacted to insure compliance with the order made, 
and jurisdiction will be reserved in this Court to adju¬ 
dicate all claims which may be found to accrue from the 
granting of the temporarv injunction prayed.” (p. 
335.) 

« 

This case, which recognizes the legal right of ordinary 
public utilities to recoup past losses which have been suf¬ 
fered under a confiscatory rate, shows the error of the 
Board’s ruling that “it is firmly established law that a 
public utility rate deals only with the future. It is not con¬ 
cerned with reimbursement of past losses....” As a prac¬ 
tical matter, the very enormity of taking legal action 
against thousands of public utility users renders claims for 
losses under a confiscatory rate uncollectible. This does 
not, however, extinguish the “right” of the utility to take 
such action if it so desired. 

3. Board Decisions Have Held There Is a Vast Difference 
Between the Relationship of the Airlines to the Govern¬ 
ment and That of Ordinary Utilities to Their Users. 

The false analogy that the airlines are similar to ordi¬ 
nary utilities is contradicted by many of its prior cases in 
which the Board applied sounder reasoning. In American 
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Airlines, Mail Rate Proceeding, 3 C.A.B. 323, the Board 
pointed out that the Government as a consumer occupies a 
far more important role in relation to the airlines than 
does an ordinary shipper in relation to a common carrier. 
There the Board said: 

“. . . the instant proceeding does not involve a rela¬ 
tionship between a private shipper and a common car¬ 
rier. If it did, then the carrier’s argument that it may 
‘retroactively’ increase rates apparently has no force 
in view of the principle that a private shipper, once 
having paid a published rate, need not concern himself 
with subsequently having to pay more. 

“On the contrary, the Postmaster General, unlike 
the private shipper, is the medium through which con¬ 
tinuous financial support necessary for the carriers to 
fulfill the purposes of the Act is extended. 

“Our obligation is to see that the rates he pays are 
at all times sufficient to enable the carriers to accom¬ 
plish and maintain those purposes. Likewise, our obli¬ 
gation is also to see that the rates do not at any time 
exceed those which are proper under the statute. We 
must discharge both obligations.” (3 C.A.B. at p. 330). 

This decision is eminently sound and effectuates the 
policy of the Act. It is inconceivable that the Board could 
now change its mind and apply ordinary “public utility 
principles” to the airline industry. 

In its very first mail case, Mid-Continent Airlines, Inc., 
Mail Rates, 1 C.A.A. 45, the Board pointed out the vast dif¬ 
ference between the Act and the ordinary public utility 
statute. There for the first time the meaning of Section 
406 was discussed: 

“The above factors which the Authority (Board) is 
directed to take into consideration in fixing and deter¬ 
mining fair and reasonable rates under the Act, differ 
from the tests which, under the influence of judicial 
decision during the past 40 years, have been set up for 
the guidance of public regulatory bodies in fixing rates 
for public utilities and common carriers. . . . Sections 
2 and 406, as well as the other sections of the Civil 
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Aeronautics Act, disclose the clear intent of Congress 
that the problems of civil aviation require special treat- 
ment. yy ( Mid-Continent Mail Rates, p. 54-55.) 

In a later decision, the Board stated its appreciation of 
the distinctive nature of the Act as compared to the ordi¬ 
nary utility: • 

“Certainly, the declaration of policy contained in 
Section 2 differentiates the Act in many important re¬ 
spects from the usual form of public utility regulatory 
statutes.” (American Export Airlines case, 2 C.A.B. 
16, p. 30). 

Where, as in the instant case, an administrative body has 
so consistently determined that the statute is a special type 
of utility act, the Court need give no weight whatsoever to 
such an arbitrary change of interpretation as the Board 
seeks to establish here. In 7. C. C. v. Railway Labor Eoo- 
ecutives Assn., 315 U. S. 373, the Supreme Court voiced its 
opinion of an inconsistent administrative ruling: 

“It is also urged that we should not disturb the Com¬ 
mission’s construction of the abandonment provisions 
for the reason that administrative interpretations by 
the agency charged with the enforcement of a statute 
are entitled to great weight. But as we have pointed 
out, the construction placed upon § 1 (18)-(20) by the 
Commission is not only hostile to the major objectives 
of the Act and inconsistent with the decisions of this 
Court, but irreconcilable with its own interpretations 
of § 4 ( 4 ). Under such circumstances, we believe the 
Court below was amply justified in refusing to accept 
the Commission’s construction.” (p. 380.) 

Likewise, in the instant case, the Board’s interpretation 
was not only inconsistent with its own past decisions, hos¬ 
tile to the objectives of the Act, but entirely at variance 
with a very recent Supreme Court pronouncement on the 
subject. In Chicago <£ Southern Airlines v. Waterman 
Steamship Corp., 333 U. S. 103, the Court rejected all anal¬ 
ogies between air transportation and all other forms of 
transportation, stating: 
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“However useful parallels with older forms of tran¬ 
sit may be in adjudicating private rights, we see no 
reason why the efforts of Congress to foster and regu¬ 
late development of a revolutionary commerce that op¬ 
erates in three dimensions should be judicially circum¬ 
scribed with analogies taken over from two-dimensional 
transit. ” (107-8.) 

The Board’s decision, and this Court’s decision in the 
TWA case, are based upon such misleading and erroneous 
analogies. 

4 . Ordinary Public Utilities May Abandon Unprofitable 
Routes and Services; Certificated Air Carriers Cannot 
Abandon Their Routes Despite Losses 

Another basic difference between air carriers and ordi¬ 
nary utilities which the Board failed to recognize is that air 
carriers must take it on the chin if crippled by operating 
losses. They cannot abandon their operations and simply 
go out of business. 

Ordinary utilities, unless they are under franchise to per¬ 
form for a certain length of time, may abandon their opera¬ 
tions if such drastic action is necessary to prevent bleeding 
to death from confiscatory rates. See Broohs-Scanlon Co. 
v. Railroad Cotnmission , 251 U. S. 396; Railroad Commis¬ 
sion v. Eastern Texas R. Co., 264 U. S. 79; Bulloch v. Flor¬ 
ida, 254 U. S. 513. 

Certificated air carriers, on the other hand, are required 
by law to fly their schedules despite operating losses and 
the inadequacy of mail pay. Not until the public interest 
■warrants the abandonment, and a finding of the Board to 
that effect has been issued, may the airlines abandon their 
unprofitable routes (Section 401 (k)). Under the circum¬ 
stances, it is only simple justice that the right to reimburse¬ 
ment for losses suffered under a confiscatory rate be pre¬ 
served by the courts. 


I 
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5. The Difference Between Mail Pay and the Ordinary 

Utility Rates Charged for Transportation of Freight and 

Passengers Is Apparent from the Act 

Section 406 (a) relates exclusively to mail pay. The 
other sections of the Act which apply to the rates charged 
for the transportation of passengers and property are defi¬ 
nitely prospective in language and in that respect similar 
to ordinary utility statutes. 

Transportation of passengers and property has its own 
regulatory sections in the Act (Sections 403, 404, 1002 (d), 
(e) and (h)). Every air carrier must file with the Board 
“tariffs showing all rates, fares and charges for air trans¬ 
portation.” The Board is “empowered to reject any tariff 
so filed.” 

No retroactive adjustment may be made in the rates paid 
by private passengers or shippers. Section 403 (c) pro¬ 
vides that “no change shall be made in any rate, fare, or 
charge . . . except after thirty days’ notice . . . such notice 
shall plainly state the change proposed to be made and the 
time such change will take effect 

Section 1002 (d) directs the Board in certain cases to pre¬ 
scribe the lawful rate for the transportation of persons and 
property “thereafter” to be charged. This is unmistakably 
“prospective” language. Also, in Section 1002 (h) the 
Board is given the power, upon complaint or upon its own 
initiative, to describe divisions of rates “from the date of 
filing the complaint or entry of order of investigation, or 
such other date subsequent thereto as the Board finds to be 
just, reasonable and equitable.” More prospective lan¬ 
guage. 

Member Lee’s dissenting opinion below stated: 

“How different are Sections 1002 (d) and (h) from 
Section 406. Section 406 specifically gives the Board 
the power to make a rate for the transportation of mail 
effective from such date as the Board shall determine 
to be proper. Sections 1002 (d) and (h) expressly 
limit the Board’s power to act retroactively. If Con- 
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gress did intend to limit the Board’s rate-making power 
for the transportation of mail surely the restrictive 
language contained in Sections 1002 (d) and (h) would 
have been inserted in Section 406.” (Joint App. 164.) 

The clearest indication of legislative intent, aside from 
the plain statutory wording of Section 406 (a), is Congress’ 
use of clearly “prospective” language in the other sections 
of the Act which apply to passenger and freight rates. It 
would have been a simple matter to insert such prospective 
language in Section 406 (a) had Congress intended to limit 
the Board in the manner outlined in the decision below. 

B. Section 406 (a) Is Clear in Authorizing the Board to 
Make Mail Payments Retroactively Beyond the Date 
of the Institution of a Mail Rate Proceeding 

That the Board has power under Section 406 (a) of the 
Act to make mail rates effective prior to the date a mail 
rate proceeding has been instituted, is plainly indicated by 
the words of Section 406 (a). 

1. The Statutory Language Granting the Power Is Clear 
and Unambiguous 

It would be difficult for a legislative draftsman to improve 
upon the clarity and plain intent of the words 11 and to make 
such rates effective from such date as it shall determine to 
be proper.” Certainly there is nothing in these words re¬ 
quiring that a mail rate petition be on file with the Board 
before the Board can exercise the plenary power so clearly 
conferred upon it by Section 406 (a). 

The clarity of this language has always been recognized 
by the Board. No ambiguity was found in these words in 
American Airlines , Inc.—Mail Rate Proceeding , 3 C.A.B. 
323, where the Board took full advantage of its powers to 
fix mail rates retroactively: 

“We conclude that section 406 (a) of the Act vests 
in the Board complete discretion to determine the date 
upon which its orders thereunder shall become effec- 
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tive. In exercising this discretion, we are limited only 
by the procedural requirements of notice and hearing 
and the necessity of promoting the broad objectives of 
the Act.” (p. 331.) 

Again, in American Airlines, Inc., Mail Rates, 4 C.A.B. 
90, the Board referred to the “plain language of the statute 
relative to the Board’s discretionary power to make rates 
effective from such date as it deems proper” (p. 93). Also, 
in Pan American Airways Co.—Mail Rates, 1 C.A.A. 385, 
the Board had no difficulty whatsoever with the meaning of 
this section, stating: 

“The language of section 406 (a) gives to the Au¬ 
thority (Board) the right to exercise a sound discre¬ 
tion in determining the proper date on which a rate 
• shall be made effective.” (p. 409.) 

In the instant case, for the first time in its history, the 
Board reasoned that the statute could not mean what it 
seemed so clearly to say. Even the legal principle that a 
jclear and unambiguous statute cannot be interpreted in 
such a way as to vitiate its clear wording, was no obstacle 
to the Board. It simply ruled that “to whatever extent it 
may be necessary to establish ambiguity before properly 
resorting to legislative history, such ambiguity is clearly 
present in Section 406.” With this flimsy pretext, the 
Board felt free to probe into the murky realm of legisla¬ 
tive intent. 

2. The Ambiguous Testimony of a Mere Witness Before a 
Congressional Committee Is Insufficient to Deprive the 
Board of Its Clear Power to Make Retroactive Mail Rate 
Adjustments 

Straining for some support of its obviously preconceived 
judgment, the Board grasped eagerly at the testimony of 
one witness at the hearings before a Senate committee on 
an entirely different aviation bill. This maverick testimony 
of witness Colonel Gorrell, which was so heavily relied upon 
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by the Board, was not referred to in the committee report 
on the bill nor in the debates on the bill. 

Colonel Gorrell stated during the hearings on an entirely 
different bill that the purpose of employing the wording, 
.. and to make such rates effective from such date as it 
shall determine to be proper,” was to secure for the Civil 
Aeronautics Board at least as much retroactive power as 
the I. C. C. had under the Railway Mail Pay Act of 1916. 

That Act provides: 

“All railway common carriers are hereby required 
to transport such mail matter as may be offered for 
transportation by the United States in the manner, 
under the conditions, and with the service prescribed 
by the Postmaster General and shall be entitled to 
receive fair and reasonable compensation for such 
transportation and for the service connected there¬ 
with.” (39 Stat. 429, 39 U.S.C. 541.) 

The LC.C.’s construction of this section of the Railway 
Mail Pay Act w’as that a rate could not be made retroactive 
beyond the date of the final order establishing such rate. 
However, in the New York Central case, the Supreme Court 
placed a retroactive interpretation upon this statute, grant¬ 
ing to the railroads retroactive mail pay effective on the 
date the railroads’ petitions were filed. The Supreme Court 
reasoned that since “Congress intended the Commission to 
settle the whole business, not to leave a straggling residuum 
to look out for itself, with possible danger to the validity of 
the act,” the statutory words in question must be given 
retroactive effect. 

Colonel Gorrell, as president of the Air Transport Asso¬ 
ciation, had an axe to grind in his testimony before the 
committees. It was his aim to secure for the airlines, under 
the new Act, at least as much retroactive mail pay protec¬ 
tion as the Supreme Court had read into the Railway Mail 
Pay Act of 1916 for the railroads. Colonel Gorrell ex¬ 
plained the Railway Mail Pay Act and the New York Cen¬ 
tral case to House and Senate Committees, concluding: 
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“. .. there is no substantial doubt but that the Com¬ 
mission (I.C.C.) is empowered to put a rate order in 
effect as of the date when the Commission has been 
formally advised an unjust rate then and there ex¬ 
isted.” (Joint App. 147.) 

Colonel Gorrell suggested the language which in a differ¬ 
ent bill finally became Section 406 (a) of the Civil Aero¬ 
nautics Act. He stated that by this section “the present 
authority of the Commission to fix appropriately the effec¬ 
tive date of its rate decisions is likewise specifically pre¬ 
served.” These are the words relied upon exclusively by 
the Board in interpreting the meaning of section 406 (a). 
Colonel Gorrell said not one word about limiting the power 
of the Board. His only desire was to extend the Board’s 
power, not limit it. 

The Board admitted that this flimsy ambiguous “evi¬ 
dence” of legislative intent is all that it had to support its 
decision: 

“There does not appear any other comment on or 
information concerning this language in the entire leg¬ 
islative history of the Act or its predecessor bills.” 
(Joint App. 147.) 

Colonel Gorrell’s testimony does nothing to change the 
obvious meaning of Section 406 (a). Furthermore, as the 
testimony of a mere committee witness, especially on an 
entirely different bill, it is wholly irrelevant. 

Chief Justice Taney, in Aldridge v. Williams, 3 How. 
(U. S.) 9, laid down the following rule of statutory con¬ 
struction which is peculiarly pertinent here because of the 
Board’s reliance upon the testimony of a mere committee 
witness: 

“. .. the judgment of a court cannot, in any degree, 
be influenced by the construction placed upon it by indi¬ 
vidual members of Congress in the debate which took 
place on its passage, nor by the motives or reasons 
assigned by them for supporting or opposing amend¬ 
ments that were offered. The law as it passed is the 
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will of the majority of both Houses, and the only mode 
in which that will is spoken is in the act itself; and we 
must gather their intention from the language there 
used, comparing it, when any ambiguity exists, with 
the laws upon the same subject, and looking, if neces¬ 
sary, to the public history of the times in which it was 
passed.’’ (3 How. (U. S.) at 24.) 

Consequently, if a construction placed upon a statute by 
individual members of Congress in debate is irrelevant (and 
this is the overwhelming rule), certainly the opinion of a 
mere witness in a hearing on an entirely different bill, which 
was Colonel GorrelPs status here, is entitled to no weight 
whatsoever. 

Although in rare instances the individual expressions 
of members of Congress during hearings and debates upon 
an ambiguous statute may be relevant, resort may never be 
had to legislative debates for the purpose of construing an 
unambiguous statute. The Supreme Court in Mackenzie v. 
Hare, 239 U. S. 299, stated: 

“ Whatever was said in the debates on the bill or in 
the reports concerning it, preceding its enactment or 
during its enactment, must give way to its language; 
or, rather, all the reasons that induced its enactment 
and all of its purposes must be supposed to be satisfied 
and expressed by its words, and it makes no difference 
that in discussion some may have been given more 
prominence than others, seemed more urgent and insist¬ 
ent than others, presented the mischief intended to be 
remedied more conspicuously than others.” (p. 308.) 

Even where an ambigu-ous statute is being construed, the 
Court held in McCaughn v. Hershey Chocolate Co., 283 U. S. 
488, 494, that the testimony of a mere witness before a Con¬ 
gressional committee is irrelevant and “such individual 
expressions are without weight in the interpretation of al 
statute.” Colonel Gorrell’s testimony is therefore absol 
lutely worthless as a basis for the Board’s decision in thJ 
instant case. 
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3. The Civil Aeronautics Act Is Much Broader in Its Rate- 

Fixing Powers Than the Earlier Mail Pay Acts 

In the decision below, the Board made much of its obser¬ 
vation that: 

‘‘Comparable and related statutory enactments and 
decisions thereunder in the fields of railway and air 
carrier mail pay lend additional support to the conclu¬ 
sion we have reached. None of these acts has been 
held to confer a retroactive mail-rate fixing authority. ” 
(Joint App. 141.) 

The Board’s analogies are unsound. In the first place, 
there are no “comparable and related statutory enact¬ 
ments”. As we have shown above, the Civil Aeronautics 
Act was a clear-cut departure from any previous public 
utility act. In the second place, it is error to state that 
“none of these acts has been held to confer a retroactive 
mail-rate fixing authority.” In the New York Central case, 
which arose under the Railway Mail Pay Act, retroactive 
mail pay back to the date of the filing of the petition was 
ordered by the Supreme Court. The Railway Mail Pay 
Act gave the I.C.C. absolutely no freedom of action in de¬ 
termining the effective date of a mail rate. It merely em¬ 
powered the I.C.C. “to fix and determine from time to time 
the fair and reasonable rates for the transportation of such 
mail matter... and to publish the same, and orders so made 
and published shall continue in force until changed by the 
Commission after due notice and hearing .” (39 U.S.C. 542). 

Nor could the mail rate order fixed by the I.C.C. under 
that statute be changed until it had remained in effect at 
least six months: 

“Either the Postmaster General or any such carrier 
may at any time after the lapse of six months from the 
entry of the order assailed apply for a re-examination 
and thereupon substantially similar proceedings shall 
be had with respect to the rate or rates covered by said 
application.” (39 U.S.C. 553.) 
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It is apparent, therefore, that the language of the Rail¬ 
way Mail Pay Act is “prospective’’ rather than “retroac¬ 
tive.” Struggling though the Court was to find “retroac¬ 
tive” language in that Act, Justice Holmes pointed out in 
the New York Central case that he could not find any spe¬ 
cific authority in the statutory language for “retroactive” 
mail payments. Nevertheless, the constitutional and prac¬ 
tical considerations in that case were so strong that the 
Court read into the Railway Mail Pay Act power to the 
I.C.C. to make retroactive mail payments. They are 
equally strong in the instant case. 

The Air Mail Act of 1934 was also definitely “prospec¬ 
tive” in its provisions relating to the fixing of mail rates. 
Under that Act the I.C.C. was empowered to fix “rates of 
compensation for the transportation of air mail . . . which 
shall continue in force until changed by the said Commis¬ 
sion after due notice and hearing.” (48 Stat. 935, § 6 (a)). 
The Air Mail Act of 1934 further provided that the same 
procedure used in the Railway Mail Pay Act for determin¬ 
ing changes in rates be applied to the airlines. The under¬ 
lying Congressional purpose in all of this earlier mail pay 
legislation was not to subsidize the air carriers, but to pro¬ 
vide for the transportation of mail at as low a cost to the 
Government as possible. However, even under this restric¬ 
tive statute the I.C.C. found the power to give retroactive 
mail pay. (Air Mail Compensation, 216 I.C.C. 166, 1942; 
Air Mail Compensation, 225 I.C.C. 12, 46.) 

It is all too apparent that little help may be derived from 
such so-called “comparable and related statutory enact¬ 
ments. ’ * None of the earlier mail pay acts throw any light 
whatsoever upon the meaning of Section 406 (a) of the 
Civil Aeronautics Act. The words empowering the Board 
to make rates “effective from such date as it shall deter¬ 
mine to be proper” are unique. No similar wording is 
used in any of the earlier acts. If anything, the “prospec¬ 
tive” language of the earlier acts contrasts so sharply with 
the broader power conferred by Section 406 (a) and the 
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*‘prospective” language in other sections of the Civil Aero¬ 
nautics Act that it fortifies to almost an absolute degree 
the idea that Congress would have used similar wording 
had it intended, as the Board argues, to retain the “pro¬ 
spective” concept of mail rates in the Civil Aeronautics 
Act. 

C. The Board Has Many Times Exercised the Power 
Which It Now Disclaims 

We have shown that Section 406 (a), empowering the 
Board “to make such rates effective from such date as it 
shall determine to be proper”, confers upon the Board a 
broad and unlimited authority to exercise its own un¬ 
fettered discretion in fixing mail pay. There are no condi¬ 
tions, provisos or limitations annexed to this broad grant 
of power. 

Under such a statute, if power is lacking to fix retroac¬ 
tive mail pay beyond the date of the petition in one case, it 
is lacking in every case. The Board either has the power 
to make retroactive payments in every case, or it does not 
have it at all. It may decide, as a matter of policy, not to 
exercise its power in every case, provided that in so doing 
it does not violate the constitutional guarantee of the Fifth 
Amendment. However, the question of policy has not the 
slightest bearing upon the existence or non-existence of 
power. It is pertinent for the Board to draw factual dis¬ 
tinctions to guide the exercise of its discretion, but factual 
distinctions, unless they are written into the statute, are 
entirely without bearing on the question of power. The 
language of Section 406 (a) contains no such limitations. 

In an imposing number of cases, the Board has actually 
exercised the power to review mail rates for periods prior 
to the date of the institution of a mail rate proceeding. 
Western Air Lines—Mail Rates, 4 CJLB. 441; Colonial Air¬ 
lines, Inc., Mail Rates, 7 C.A.B. 415; Northeast Airlines, 
Inc., Mail Rates, Order E-1230; All American Aviation, 
Inc., Mail Rates for Route No. 49 , 3 C.A.B. 79; Pioneer Air 
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Lines, 7wc., Order No. E-676; Caribbean-Atlantic Airlines, 
7rcc., ilfa# Rates, 6 C.A.B. 407; United Air Lines Transport 
Corp., Mail Rates for Route No. 57, 3 C.A.B. 381; Pacific 
Alaska Airways, Inc., et al, Alaska Mail Rates, 6 C.A.B. 61; 
Pan American Rate case, Docket No. 1706. 

It is clear from these cases that the Board did not doubt 
its power to fix mail rates retroactively beyond the date of 
the filing of a petition. In other cases the Board refused 
to exercise the power, not because it thought for a moment 
that it did not possess it, but because it did not choose to 
exercise its discretion in behalf of the petitioner. (See 
Braniff Airways, Inc., Mail Rates, 3 C.A.B. 633). 

In the Braniff case, the Board based its refusal to go 
back beyond the date of the petition upon “policy” alone: 

“All factors considered, w’e are of the opinion that 
as a matter of sound, general policy there should be 
no adjustments in mail rates during periods when a 
rate case is not pending, which will provide for an 
adjustment of rates only when an issue has been raised 
with respect thereto by the institution of a proceeding, 
thereby putting all interested parties on notice that the 
rate may be adjusted_” (p. 637.) 

Nowhere, prior to the decision below, has the Board de¬ 
nied that it had the power to make mail rates retroactively 
effective prior to the institution of a mail rate proceeding. 

The Board exercised its power to review rates prior to 
the institution of a mail rate proceeding in the Western 
case, supra, on the purely discretionary ground that there 
the circumstances warranted a deviation from its general 
policy not to review’ such rates. In that case the Board 
made an exception to its general rule, stating: 

“This, it should be emphasized, arises out of the 
unusual circumstances surrounding this case, where 
even though no proceeding was pending, a review of 
respondents mail compensation was necessitated by 
the operation of a route for which no rate of mail com¬ 
pensation had been fixed. In the absence of like un- 
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usual circumstances the Board will adhere to its policy 
not to review rates prior to the institution of a pro¬ 
ceeding by petition or order.” (p. 444.) 

The fallacy in the reasoning below is: if the power exists 
in cases presenting “unusual circumstances ”, and the 
Board has so held, it exists in every case regardless of 
facts. But even if “unusual circumstances’ 7 form the test 
of the Board’s power to review mail rates prior to the in¬ 
stitution of the proceeding, Capital is entitled to a hearing 
to prove that there are “unusual circumstances” in its owm 
case which justify such retroactive review. 

Capital’s petition to the Board for adjustment of the 
mail rate is replete with facts showing “unusual circum¬ 
stances.” Yet the Board would now foreclose any consid¬ 
eration of these circumstances. Capital has been given no 
opportunity to prove, for instance, the losses occasioned to 
it from routes 34, 41 and 51, which had been temporarily 
suspended because of the war. These three routes were 
not in operation at the time of the 1942 order and therefore 
were not considered in the formulation of the 1942 rate. 
These routes were reinstated in 1945 about the time Cap¬ 
ital’s period of terrific losses commenced, and their opera¬ 
tion contributed to those losses. This is the very same 
type of “unusual case” which caused the Board in the 
Western case to depart from its general policy not to review 
rates retroactively prior to the date of the institution of a 
proceeding. 

If the Board is correct in its ruling that it has the power 
to make such retroactive adjustments only in “unusual 
cases”, Capital is entitled to a hearing on the merits to 
prove the “unusual” nature of its case in several important 
aspects. 


/ 
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CONCLUSION 

The Order of the Board should be set aside and the 
Board should be ordered to hold hearings to determine the 
fair and reasonable rate of mail pay for Capital Airlines 
for the period June 1, 1942, to January 13, 1947, inclusive. 

Respectfully submitted, 

Stockton, Ulmer & Murchison, 
Attorneys for Petitioner. 


Charles H. Murchison, 
William A. Carter, 
Robert B. Hankins, 
Joseph K. Gilligan, 

1016 Ring Building, 
Washington 6, D. C. 

Of Counsel. 
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SUPPLEMENT A 

RELEVANT PORTIONS OF STATUTES 

A. Civil Aeronautics Act of 1938. (52 Stat. 977, 49 U. S. C. 
Sec. 401.) 


Declaration of Policy 

Section 2. (52 Stat. 980,49 U. S. C. Sec. 402). In the exer¬ 
cise and performance of its powers and duties under this 
Act, the Authority shall consider the following, among 
other things, as being in the public interest, and in accord¬ 
ance with the public convenience and necessity: 

(a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense; 

(b) The regulation of air transportation in such manner 
as to recognize and preserve the inherent advantages of, 
assure the highest degree of safety in, and foster sound eco¬ 
nomic conditions in, such transportation, and to improve 
the relations between, and coordinate transportation by, air 
carriers; 

i (c) The promotion of adequate, economical and efficient 
service by air carriers at reasonable charges, without un¬ 
just discriminations, undue preferences or advantages, or 
unfair or destructive competitive practices; 

(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system prop¬ 
erly adapted to the needs of the foreign and domestic com¬ 
merce of the United States, of the Postal Service, and of 
the national defense; 

(e) The regulation of air commerce in such manner as to 
best promote its development and safety; and 

i (f) The encouragement and development of civil aero¬ 
nautics. 
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Application for Abandonment. 

Section 401 (k) (52 Stat. 990. 49 U. S. C. Sec. 481 (k)). 

No air carrier shall abandon any route, or part thereof, 
for which a certificate has been issued by the Authority, 
unless, upon the application of such air carrier, after notice 
and hearing, the Authority shall find such abandonment to 
be in the public interest. Any interested person may file 
with the Authority a protest or memorandum of opposition 
to or in support of any such abandonment. The Authority 
may, by regulations or otherwise, authorize such tempo¬ 
rary suspension of service as may be in the public interest. 

Requirement as to Carriage of Mail. 

Section 401 (m) (52 Stat. 990, 49 U. S. C. Sec. 481 (m)). 

Whenever so authorized by its certificate, any air carrier 
shall provide necessary adequate facilities and service for 
the transportation of mail, and shall transport mail when¬ 
ever required by the Postmaster General. Such air car¬ 
rier shall be entitled to receive reasonable compensation 
therefor as hereinafter provided. 

Tariffs of Air Carriers. 

Section 403 (a) (52 Stat. 992, 49 U. S. C. Sec. 483) 

Every air carrier and every foreign air carrier shall file 
with the Authority, and print, and keep open to public in¬ 
spection, tariffs showing all rates, fares and charges for 
air transportation between points served by it, and be¬ 
tween points served by it and points served by any other 
air carrier or foreign air carrier when through service and 
through rates shall have been established, and showing to 
the extent required by regulations of the Authority, all 
classifications, rules, regulations, practices and services in 
connection with such air transportation. Tariffs shall be 
filed, posted and published in such form and manner, ancj. 
shall contain such information, as the Authority shall by 
regulation prescribe; and the Authority is empowered to 
reject any tariff so filed which is not consistent with this 
section and such regulations. Any tariff so rejected shall 
be void. The rates, fares and charges shown in any tariff 
shall be stated in terms of lawful money of the United 



59 


States, but such tariffs may also state rates, fares, and 
charges in terms of currencies other than lawful money of 
the United States, and may, in the case of foreign'air trans¬ 
portation, contain such information as may be required 
under the laws of any country in or to which an air carrier 
or foreign air carrier is authorized to operate. 

(c) No change shall be made in any rate, fare, or charge, 
or any classification, rule, regulation, or practice affecting 
such rate, fare or charge, or the value of the service there¬ 
under, specified in any effective tariff of any air carrier or 
foreign air carrier, except after thirty days’ notice of the 
proposed change filed, posted, and published in accordance 
with subsection (a) of this section. Such notice shall 
plainly state the change proposed to be made and the time 
such change will take effect. The Authority may in the 
public interest, by regulations or otherwise, allow such 
change upon notice less than that herein specified, or mod¬ 
ify the requirements of this section with respect to filing 
and posting of tariffs, either in particular instances or by 
general order applicable to special or peculiar circum¬ 
stances or conditions. 

Rates for Carriage of Persons and Property. 

Section 404 (a) (52 Stat. 993, 49 U. S. C. Sec. 484) 

It shall be the duty of every air carrier to provide and 
furnish interstate and overseas air transportation, as au¬ 
thorized by its certificate, upon reasonable request there¬ 
for and to provide reasonable through service in such air 
transportation in connection with other air carriers; to pro¬ 
vide safe and adequate service, equipment, and facilities 
in connection with such transportation; to establish, ob¬ 
serve and enforce just and reasonable individual and joint 
rates, fares and charges, and just and reasonable classi¬ 
fications, rules, regulations and practices relating to such 
air transportation; and, in case of such joint rates, fares 
and charges, to establish just, reasonable and equitable 
divisions thereof as between air carriers participating 
therein which shall not unduly prefer or prejudice any of 
such participating air carriers. 

Mail Schedules. 

Section 405 (e) (52 Stat. 994, 49 U. S. C. Sec. 485) 

Each air carrier shall, from time to time, file with the 
Authority and the Postmaster General a statement show- 
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ing the points between which such air carrier is authorized 
to engage in air transportation, and all schedules, and all 
changes therein, of aircraft regularly operated by the car¬ 
rier between such points, setting forth in respect of each 
such schedule the points served thereby and the time of ar¬ 
rival and departure at each such point. The Postmaster 
General may designate any such schedule for the transpor¬ 
tation of mail between the points between -which the air 
carrier is authorized by its certificate to trans¬ 
port mail and may, by order, require the air carrier 
to establish additional schedules for the transportation of 
mail between such points. No change shall be made in any 
schedules designated or ordered to be established by the 
Postmaster General except upon ten days’ notice thereof 
filed as herein provided. The Postmaster General may by 
order disapprove any such change or alter, amend, or mod¬ 
ify any such schedule or change. No order of the Postmas¬ 
ter General under this subsection shall become effective 
until ten days after its issuance. Any person who would 
be aggrieved by any such order of the Postmaster General 
under this subsection may, before the expiration of such 
ten-day period, apply to the Authority, under such regu¬ 
lations as it may prescribe, for a review of such order. The 
Authority may review, and, if the public convenience and 
necessity so require, amend, revise, suspend, or cancel such 
order; and, pending such review and the determination 
thereof, may postpone the effective date of such order. The 
Authority shall give preference to proceedings under this 
subsection over all proceedings pending before it. No air 
carrier shall transport mail in accordance with any sched¬ 
ule other than a schedule designated or ordered to be estab¬ 
lished under this subsection for the transportation of mail. 

(f) The Authority may fix the maximum mail load for 
any schedule or for any aircraft or any type of aircraft; 
but, in the event that mail in excess of the maximum load 
is tendered by the Postmaster General for transportation 
by any air carrier in accordance with any schedule desig¬ 
nated or ordered to be established by the Postmaster Gen¬ 
eral under subsection (e) of this section for the transpor¬ 
tation of mail, such air carrier shall, to the extent such air 
carrier is reasonably able as determined by the Authority, ’ 
furnish facilities sufficient to transport, and shall transport, 
such mail as nearly in accordance with such schedule as 
the Authority shall determine to be possible. 


(g) From and after the issuance of any certificate au¬ 
thorizing the transportation of mail by aircraft, the Post¬ 
master General shall tender mail to the holder thereof, to 
the extent required by the Postal Service, for transporta¬ 
tion between the points named in such certificate for the 
transportation of mail, and such mail shall be transported 
by the air carrier holding such certificate in accordance 
with such rules, regulations and requirements as may be 
promulgated by the Postmaster General under this section. 

Authority to Fix Rates. 

Section 406 (a) (52 Stat. 998, 49 U. S. C. Sec. 486) 

j The Authority is empowered and directed, upon its own 
initiative or upon petition of the Postmaster General or 
an air carrier (1) to fix and determine from time to time, 
after notice and hearing, the fair and reasonable rates of 
compensation for the transportation of mail by aircraft, 
the facilities used and useful therefor, and the services 
connected therewith (including the transportation of mail 
by an air carrier by other means than aircraft whenever 
such transportation is incidental to the transportation of 
mail by aircraft or is made necessary by conditions of 
emergency arising from aircraft operation), by each holder 
of a certificate authorizing the transportation of mail by 
[ aircraft, and to make such rates effective from such date 
las it shall determine to be proper; (2) to prescribe the 
method or methods, by aircraft-mile, pound-mile, weight, 
space, or any combination thereof, or otherwise, for ascer¬ 
taining such rates of compensation for each air carrier or 
[class of air carriers; and (3) to publish the same; and the 
r^tes so fixed and determined shall be paid by the Postmas¬ 
ter General from appropriations for the transportation of 
mail by aircraft. 

Rate-Making Elements. 

Section 406 (b) (52 Stat. 998, 49 U. S. C. Sec. 486) 

In fixing and determining fair and reasonable rates of 
Compensation under this section, the Authority, considering 
rthe conditions peculiar to transportation by aircraft and 
[to the particular air carrier or class of air carriers, may 
ifix different rates for different air carriers or classes of 
tir carriers, and different classes of service. In determin- 
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ing the rate in each case, the Authority shall take into con¬ 
sideration, among other factors, the condition that such air 
carriers may hold and operate under certificates authoriz¬ 
ing the carriage of mail only by providing necessary and 
adequate facilities and service for the transportation of 
mail; such standards respecting the character and quality 
of service to be rendered by air carriers as may be pre¬ 
scribed by or pursuant to law; and the need of each such 
air carrier for compensation for the transportation of mail 
sufficient to insure the performance of such service, and, 
together with all other revenue of the air carrier, to enable 
such air carrier under honest, economical, and efficient man¬ 
agement, to maintain and continue the development of air 
transportation to the extent and of the character and qual¬ 
ity required for the commerce of the United States, the 
Postal Service, and the national defense. 

Civil Penalties. 

Section 901 (a) (52 Stat. 1015, 49 U. S. C. Sec. 622). 

Any person who violates (1) any provisions of titles V, 
VI, and VII of this Act, or any provisions of subsection 
(a) (1) of section II of the Air Commerce Act of 1926, as 
amended, or (2) any rule or regulation issued by the Post¬ 
master General under this Act, shall be subject to a civil 
penalty of not to exceed $1,000 for each such violation. 
Any such penalty may be compromised by the Authority 
or the Postmaster General, as the case may be. The amount 
of such penalty, when finally determined, or the amount 
agreed upon in compromise, may be deducted from any 
sums owing by the United States to the person charged. 

Criminal Penalties. 

Section 902 (a) 

Any person wffio knowingly and willfully violates any pro¬ 
vision of this Act (except titles V, VI and VTI), or any 
order, rule or regulation issued under any such provision 
or any term, condition, or limitation of any certificate or 
permit issued under title IV, for which no penalty is other¬ 
wise herein provided, shall be deemed guilty of a misde¬ 
meanor and upon conviction thereof shall be subject for 
the first offense to a fine of not more than $500, and for 
any subsequent offense to a fine of not more than $2,000. 
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If such violation is a continuing one, each day of such vio¬ 
lation shall constitute a separate offense. 

Power to Prescribe Kates and Practices op Air Carriers. 

Section 1002 (d) (52 Stat. 1018, 49 U. S. C. 642(d) 

Whenever, after notice and hearing, upon complaint, or 
upon its own initiative, the Authority shall be of the opin¬ 
ion that any individual or joint rate, fare, or charge de¬ 
manded, charged, collected or received by any air carrier 
for interstate or overseas air transportation, or any classi¬ 
fication, rule, regulation, or practice affecting such rate, 
fare, or charge, or the value of the service thereunder, is 
or will be unjust or unreasonable, or unjustly discrimina¬ 
tory, or unduly preferential, or unduly prejudicial, the 
Authority shall determine and prescribe the lawful rate, 
fare or charge (or the maximum or minimum, or the maxi¬ 
mum and minimum thereof) thereafter to be demanded, 
charged, collected, or received, or the lawful classification, 
rule, regulation, or practice thereafter to be made effective; 
Provided, that as to rates, fares and charges for overseas 
air transportation, the Authority shall determine and pre¬ 
scribe only a just and reasonable maximum or minimum or 
maximum and minimum rate, fare or charge. 

Rule op Kate Making. 

Section 1002 (e) (52 Stat. 1018, 49 U. S. C. Sec. 642(e) 

In exercising and performing its powers and duties with 
respect to the determination of rates for the carriage of 
persons or property, the Authority shall take into consid¬ 
eration, among other factors: (1) The effect of such rates 
upon the movement of traffic; (2) The need in the public 
interest of adequate and efficient transportation of per¬ 
sons and property by air carriers at the lowest cost con¬ 
sistent with the furnishing of such service; (3) Such stand¬ 
ards respecting the character and quality of service to be 
rendered by air carriers as may be prescribed by or pursu¬ 
ant to law; (4) The inherent advantages of transportation 
by aircraft; and (5) The need of each air carrier for reve¬ 
nue sufficient to enable such air carrier, under honest, eco¬ 
nomical and efficient management, to provide adequate and 
efficient air carrier service. 
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Orders of Authority Subject to Review 

Section 1006 (a) (52 Stat. 1024, 49 U. S. C. Sec. 646). 

Any order, affirmative or negative, issued by the Author¬ 
ity under this Act, except any order in respect of any for¬ 
eign air carrier subject to the approval of the President 
as provided in section 801 of this Act, shall be subject to 
review by the circuit courts of appeals of the United States 
or the United States Court of Appeals for the District of 
Columbia upon petition, filed within sixty (60) days after 
the entry of such order, by any person disclosing a sub¬ 
stantial interest in such order. After the expiration of said 
sixty (60) days a petition may be filed only by leave of 
court upon a showing of reasonable grounds for failure to 
file the petition theretofore. 

Venue 

(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or has 
his principal place of business or in the United States 
Court of Appeals for the District of Columbia. 

Notice of Authority: Filing of Transcript 

(c) A copy of the petition shall, upon filing, be forth¬ 
with transmitted to the Authority by the Clerk of the 
Court; and the Authority shall thereupon certify and file 
in the court a transcript of the record, if any, upon which 
the order complained of was entered. 

Power of Court 

(d) Upon transmittal of the petition to the Authority, 

' the court shall have exclusive jurisdiction to affirm, mod¬ 
ify, or set aside the order complained of, in whole or in 
part, and if need be, to order further proceedings by the 
Authority. Upon good cause shown, interlocutory relief 
may be granted by stay of the order or by such manda¬ 
tory or other relief as may be appropriate: Provided, 
that no interlocutory relief may be granted except upon 

! at least five days’ notice to the Authority. 

Findings of Fact by Authority Conclusive 

(e) The findings of fact by the Authority, if supported 
by substantial evidence, shall be conclusive. No objection 
to an order of the Authority shall be considered by the 
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court unless such obligation shall have been urged before 
the Authority or, if it was not so urged, unless there were 
reasonable grounds for failure to do so. 

B. Railway Mail Pay Act of 1916. (39 Stat. 425, 39 U.S.C. 

Sec. 524.) 

Section 5, subd. 27 (39 Stat. 429, 39 U.S.C. Sec. 541). 
All railway common carriers are hereby required to trans¬ 
port such mail matter as may be offered for transporta¬ 
tion by the United States in the manner, under the condi¬ 
tions and with the services prescribed by the Postmaster 
General and shall be entitled to receive fair and reason¬ 
able compensation for such transportation and for the 
services connected therewith. 

Section 5, subd. 28 (39 Stat. 429, 39 U.S.C. Sec. 542). 
The Interstate Commerce Commission is hereby empow¬ 
ered and directed to fix and determine from time to time 
the fair and reasonable rates and compensation for the 
transportation of such mail matter by railway common car¬ 
riers and the service connected therewith, prescribing the 
method or methods by weight, or space, or both; or other¬ 
wise, for ascertaining such rate or compensation, and to 
publish the same, and orders so made and published shall 
continue in force until changed by the Commission after 
due notice and hearing. 

Section 5, subd: 30 ( h) (39 Stat. 425, 39 U.S.C. Sec. 553). 
Either the Postmaster General or any other carrier may at 
any time after the lapse of six months from the entry of 
the order assailed apply for a re-examination, and there¬ 
upon substantially similar proceedings shall be had with 
respect to the rate or rates for service covered by said ap¬ 
plication, provided said carrier or carriers have an inter¬ 
est therein. 

Section 5 , subd. 33 (39 Stat. 431, 39 U.S.C. Sec. 563). It 
shall be unlawful for any railroad company to refuse to per¬ 
form mail service at the rates or methods of compensation 
provided by law when required by the Postmaster General 
to do so, and for each offense shall be fined $1,000. Each 
day of refusal shall constitute a separate offense. 
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C. Air Mail Act of 1934 (48 Stat. 933). 

Section 6(a) (48 Stat. 935). The Interstate Commerce 
Commission is hereby empowered and directed, after no¬ 
tice and hearing, to fix and determine by order as soon as 
practicable and from time to time, the fair and reasonable 
rates of compensation (within the limitations of this Act)* 
for the transportation of air mail by airplane and the ser¬ 
vice connected therewith over each air mail route (but not 
in excess of the rates provided for in this Act)f prescrib¬ 
ing the method or methods by weight or space, or both, or 
otherwise, for ascertaining such rates of compensation, 
and to publish the same, which shall continue in force until 
changed bv the said Commission after due notice and hear- 
ing, (and so much of sub-section (g) of Section 3 of this 
Act as is in conflict with this section is repealed).* 


* Bracketed words added by amendment of August 14, 1935 (49 Stat. 616) 
t Bracketed words deleted by amendment of August 14, 1935 (49 Stat. 616) 
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SUPPLEMENT B 


CIVIL AERONAUTICS BOARD’S MEMORANDA OP 
MAY 22d AND JUNE 3, 1942 


May 22, 1942. 

Memorandum to the President of Each Domestic Air 
Carrier: 

The Board has been considering what action should be 
taken by it with respect to the mail rates of air carriers 
(both those carriers which now have mail rate cases pend¬ 
ing and those which do not) in the light of the new service 
pattern necessary under the recent transfer of planes to 
the Military. Attached is a statement of general prin¬ 
ciples designed to provide a basis for action in these cir¬ 
cumstances. 

The Board feels that the course of mail rate cases will 
be clarified and expedited if the Board could have in ad¬ 
vance such criticism, modification and amplification of these 
suggestions as the carriers deem warranted or desirable. 

Will you, therefore, please transmit twelve copies of any 
comment of your company to the Board by May 29, 1942. 
The question of oral presentation of views is reserved for 
consideration in the light of subsequent developments. 

A copy of this memorandum is being sent to all counsel 
for the carriers. 

L. Welch Pogue 
L. Welch Pogue 
Chairman. 

Attachment. 

Statement of General Principles to Govern Mail Rate Cases 
in the Light of the New Service Pattern 

1. Having in mind the restrictions and changes in opera¬ 
tion which will result from the delivery of planes to the 
Military and the operation of still further planes for the 
Military under contract, it will be necessary to review the 
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mail rates of all air carriers affected thereby for the pur¬ 
pose of revising them in the light of the change in opera¬ 
tions. This necessity for review applies to all air carriers 
affected by the change whether their rates are presently 
the subject of a rate proceeding or not. 

2. It is desirable that, in so far as possible, for proce¬ 
dural purposes in connection with mail rate cases, the date 
of the changeover to the new service pattern be regarded 
as having occurred on the same date for all carriers and 
that such uniform date be the last day of a month. For 
this purpose May 31, 1942 is suggested. 

3. Because of the uncertainties inherent in the present 
situation and the period of time which will undoubtedly 
be required to adjust to the new service pattern, it is not 
feasible to fix fair and reasonable rates for the future on 
the information presently available or which will be avail¬ 
able until the process of adjustment has been substantially 
completed. Therefore, all rates effective on and after the 
date of the changeover to the new service pattern should 
be temporary in character, and should be subject to review 
and adjustment as to such period as experience may show 
the necessity for adjustment after a reasonable period of 
time. At the same time it is considered desirable in the 
case of all carriers who now have rate proceedings pending 
to fix as rapidly as possible a final rate to be effective for 
all periods under review up to the date of the changeover 
to the new service pattern. 

4. For the purposes of accomplishing the above objec¬ 
tives, *it is proposed in all pending rate cases of carriers 
affected by the new service pattern, including those in 
which show cause orders have already been issued, to fix a 
rate which will be final for all past periods under review 
down to May 31,1942, and temporary for the period there¬ 
after. With respect to all carriers who do not now have aj 
rate proceeding pending, it is proposed, in view of the 
Board’s policy of not making rates effective prior to the in¬ 
stitution of a proceeding, to issue an order instituting a 
proceeding to fix and determine the fair and reasonable 
rates for each such carrier from and after the date of the 
changeover to the new service pattern. It is the intention 
that this order will bring into issue the rate presently being 
paid such carrier and make such rate for the period sub¬ 
sequent to June 1, 1942 subject to review and adjustment 
after sufficient experience has been accumulated. 
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5. After sufficient experience has been accumulated un¬ 
der the new service pattern and operations and expenses 
of the carriers have become somewhat stabilized, it is pro¬ 
posed to issue in all proceedings a show cause order setting 
forth a tentative final rate, upon the general principles 
hereinafter set out, for the period beginning on the date of 
the changeover to the new service pattern. Procedure will 
then follow* in accordance with Rule II of the Board’s Rules 
of Practice and a final rate will be fixed for the period then 
under review. 

6. It is contemplated, how’ever, that in any case where 
the carrier can show financial distress due to the fact that 
its total revenues, including both non-mail of all kind and 
mail, furnish it with insufficient income to support its op¬ 
erations, the carrier may apply for adjustment of its tem¬ 
porary rate to afford it relief from such distress prior to 
the fixing of a final rate for the period. 

7. The carriers’ expenses should be brought to a level 
consistent with the scope of the operations w’hich can be 
expected to result from the combined commercial and mili¬ 
tary operations. This principle must be qualified, how¬ 
ever, by recognizing that: (a) It can not be expected that 
the carriers will be able fo reduce expenses in the full pro¬ 
portion in which their level of operations is reduced; (b) 
they should maintain such organizations as will enable 
them to be prepared to deal promptly and efficiently with 
any new obligations which may be imposed upon them by 
military requirements; and (c) the carriers will not be able 
to effect immediate reductions in expenses to the extent 
which may ultimately be appropriate. 

8. Where all operations at a point have been discontinued, 
the expenses formerly incurred at such point should not be 
considered in the mail rate unless it appears that the carrier 
is bound by a non-cancelable contract for such expenses and 
receives no other reimbursement of such expenses, or un¬ 
less it appears that certain expenses are necessary for pro¬ 
tection or maintenance of facilities at such point. Notice 
of cancelation of some contracts and ‘ 1 adjustment pay¬ 
ments” for cancelation may be necessary. 

9. The profit element of mail rates should be fixed with¬ 
out substantial reference to stimulus for development of 
commercial revenues and traffic, and should not undertake 
to compensate the carriers for any lack of profit under the 
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contracts with the Military, but should be fixed to provide 
an incentive for keeping expenses during the war to a mini¬ 
mum compatible with safe and efficient service. 

10. Consideration will be given to the possibility of es¬ 
tablishing standards for total operating expenses, or for 
certain categories of expense, as a criterion of economy of 
operation. 

11. The Board will require such information concerning 
the carrier’s revenues and expenses incident to its opera¬ 
tions for the Military as may be necessary to enable the 
Board to give appropriate consideration to such revenues 

and expenses in fixing mail rates in these cases. 

• • • 

Memorandum to the President of Each Domestic Air 
Carrier: 

On May 22, 1942, the Board submitted to you a state¬ 
ment of general principles designed to provide a basis 
for action in mail rate cases in the light of the new ser¬ 
vice pattern necessary under the recent transfer of planes 
to the Military. An opportunity was given the carriers to 
present written comments to the Board thereon, and com¬ 
ments have now been received from a number of carriers. 

In view of the substantial differences of opinion among 
the carriers expressed in their comments, the Board has 
decided to withdraw the suggestions contained in its 
earlier memorandum. In lieu thereof, the Board will fol¬ 
low the procedure outlined hereinafter. 

The Board will not initiate new rate proceedings as of 
June 1, 1942, as was stated in the Board’s previous memo¬ 
randum. Consequently, it will be necessary for any carrier 
which does not now have a rate proceeding pending but 
which wdshes its rates to be subject to review by the Board 
for the period beginning June 1,1942 to file a petition under 
section 406 of the Act requesting such review. The Board 
will accept any such petition filed within the next two weeks 
as being dated June 1, 1942 if the carrier concerned so 
desires. In the event such a petition is filed, the Board, after 
sufficient experience has been accumulated under the new 
service pattern and operations and expenses of the carriers 
have become somewhat stabilized, will issue in such proceed¬ 
ing a show-cause order setting forth a proposed rate. Pro- 
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cedure will then follow in accordance with Rule II of the 
Board’s Rules of Practice and a final rate will be fixed both 
for the past and future periods. 

In all pending rate cases of carriers affected by the new 
service pattern, including those in which show-cause orders 
have already been issued, the Board will proceed in accord¬ 
ance with its usual procedure to fix a final rate both for the 
period prior and subsequent to June 1,1942. Such final rate 
will be based primarily upon evidence concerning the past 
operations of the carrier. It is recognized that the fore¬ 
casting of the future under existing circumstances is ex¬ 
tremely difficult, if not impossible. It is, therefore, as¬ 
sumed that any evidence submitted concerning the future 
period will deal, so far as possible, with general principles 
and probable trends except where specific commitments have 
already been made or specific facts are already determined. 
The rates fixed in the pending proceedings will be final so 
far as these proceedings are concerned, and, if the carrier 
concerned desires any adjustment in this rate in the future, 
it will be necessary for it to file a petition in the normal way. 

The Board recognizes that in special instances unusually 
expeditious treatment of rate proceedings will be necessary, 
and it will do its utmost to provide such treatment in those 
cases. 

A copy of this memorandum is being sent to all counsel 
for the carriers. 

Civil Aeronautics Board 
June 3,1942. 
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SUPPLEMENT C 

Rule 8 of the Board’s Rules of Practice, referred to at 
4 C.A.B., 25 (Code of Federal Regulations, 1939 
Supp. Tit. 14, § 285.8) 

Petition for rehearing, reargument , or reconsideration. 
Any party may petition for rehearing, reargument, or re¬ 
consideration of any final order by the Authority in a pro¬ 
ceeding, or for further hearing before decision by the 
Authority. 

The matters of record claimed to have been erroneously 
decided must be specified, and the alleged errors, and the 
grounds relied upon must be briefly and specifically stated 
in the petition. 

If a final order of the Authority is sought to be vacated 
or modified by reason of matters which have arisen since 
the hearing, or of a consequence which would result from 
a compliance therewith, or both, the new matter, the result¬ 
ing consequence, or both, which are relied upon by the peti¬ 
tioner must each be set forth in the petition. Where the 
petition is based wholly or in part upon new matter, the 
petition must contain a verified statement that the peti¬ 
tioner, with due diligence, could not have known or dis¬ 
covered the new matter prior to the time of the hearing. 

The petition must set forth a brief statement of the 
relief sought by the petitioner. 

Such petition for rehearing, reargument, or reconsidera¬ 
tion, must be filed within 15 days after service of the order 
sought to be vacated or modified, and shall be served by the 
petitioner upon all parties to the proceeding or their attor¬ 
neys of record. 

No petition for rehearing, reargument, or reconsidera¬ 
tion, or the granting thereof, filed in accordance with this 
section, shall operate as a stay of the effective date of the 
final order sought to be modified or vacated by such peti¬ 
tion, unless specifically so ordered by the Authority. 

Petitions under this section must conform to the require¬ 
ments of § 285.3. 
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Certificate of Service. 

I certify that on this date I have caused the foregoing 
brief to be served upon all parties to this proceeding by 
mailing copies properly addressed, with postage prepaid, to 
Emory T. Nunneley, Jr., General Counsel, and William C. 
Burt, Chief, Rates Section, Civil Aeronautics Board, Wash¬ 
ington 25, D. C., William D. McFarlane, Special Assistant 
to the Attorney General, Department of Justice, Washing¬ 
ton, D. C-, and Roy C. Frank, Solicitor’s Office, Post Office 
Department, Washington 25, D. C. 

Dated, Washington, D. C., September 1, 1948. 

Charles H. Murchison, 
Attorney for Capital Airlines, Inc . 
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Civil Aeronautics Board, respondent 


ON PETITION FOR REVIEW OF AN ORDER OF CIVIL AERONAUTICS 

BOARD 


BRIEF FOR RESPONDENT CIVIL AERONAUTICS BOARD 


COUNTERSTATEMENT OF THE CASE * 

Petitioner here attacks an order of the Civil Aeronautics 
Board, made on December 2,1947 (162), dismissing a petition 
filed by petitioner on January 14, 1947, insofar as a retroactive 
increase in mail pay was sought covering a period prior to the 
date of filing the petition. Except for certain minor questions 
of procedure, this case raises precisely the same issue that was 
recently decided by this Court after full consideration in Trans - 

* Numbers in parentheses refer to the pages of the Joint Appendix filed 
herein; the “Act” means the Civil Aeronautics Act of 1938 (Act of June 
23, 1938, c. 601, 52 Stat. 973, as amended, 49 U. S. C. §401, et. seq .); the 
designation “Capital” will be used to refer to Capital Airlines, Inc., and to 
its predecessor Pennsylvania-Central Airlines Corporation; and the Civil 
Aeronautics Board will be called “the Board.” 

The Act as originally enacted conferred certain functions on the Author¬ 
ity. The functions of the Authority in connection with, inter alia, rates 
for the transportation by air carriers of persons, property and mail were 
transferred to the Civil Aeronautics Board by Reorganization Plan No. IV, 
which took effect June SO, 1940 (54 Stat. 1235 ; 5 Fed. Reg. 2421). Accord¬ 
ingly, the term “Board” should be substituted for “Authority” in all ref¬ 
erences thereto. 

( 1 ) 
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continental & Western Air, Inc. v. Civil Aeronautics Board, — 
App. D. C. — (August 2,1948). In that case the Court held, 
in accordance with the position of the Board and contrary to 
the position of Capital here, that under the Act the Board 
had no power to increase mail rates retroactively to a period 
in which a final rate order previously entered by the Board was 
in effect and unchallenged. 

The procedural questions arise because Capital’s request for 
increased mail pay was styled a “petition for reconsideration” 
of a previous order made by the Board on December 16, 1942. 
That order fixed rates of mail pay “to become effective June 1, 
1942, with the understanding that upon respondent’s request 
filed pursuant to rule 8 of the Rules of Practice, they will be 
subject to reconsideration from and after that date” (R. 136). 
Rule 8 requires petitions for reconsideration to be filed within 
fifteen days. Capital filed no such petition within that period. 
Capital’s so-called “petition for reconsideration” was filed some 
four years later, and the Board treated it as initiating a new 
proceeding to fix a rate for a retroactive period (138). The 
Board did not reopen the prior proceeding. In this brief we 
shall show that the Board’s action with respect to this pro¬ 
cedural question neither deprived Capital of any legal right 
nor constituted an abuse of the Board’s discretion. We shall also 
argue, on the main issue in the case, that this Court’s decision 
in the TWA case should be followed in the case at bar. 

Because the proceedings and circumstances leading up to 
the filing of the petition in this Court are neither fully nor 
accurately stated in Capital’s brief, they are restated here with 
footnote references to Capital’s inaccuracies. On October 8, 
1940, the Board instituted a proceeding to fix and determine 
fair and reasonable mail rates for Capital. By March 28,1942, 
the proceeding had progressed to the point where an Examiner, 
after public hearing, had issued his report recommending the 
establishment of certain mail rates for Capital (11-12; Penn¬ 
sylvania-Central Airlines Corporation, Mail Rates, 4 C. A. B. 
22, 23-24 (1942)). In May 1942, the armed forces took over 
a substantial portion of the planes of the domestic air carriers, 
and severe restrictions affecting service patterns of all carriers, 
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including Capital, were imposed (137, n. 4; 8, 12, 114, 115, 
118). “In order to protect carriers against undue losses whicli 
might be occasioned by these restrictions [the Board] issued 
two general memoranda to the industry, the first on May 22, 
1942, and the second on June 3, 1942” (137, n. 4). The first 
memorandum suggested that the change-over to the new serv¬ 
ice pattern be regarded as taking place on May 31, 1942, and 
that all mail rates after that date be temporary (114-117). 

; The second memorandum expressly withdrew the first one and 
provided instead that any carrier which had no rate case pend¬ 
ing could file a petition within two weeks after June 3, 1942, 
which petition would be considered filed as of June 1,1942. If 
such a petition were filed, it was proposed that after sufficient 
I experience had been accumulated under the new service pat¬ 
tern, a final rate effective as of the petition date, June 1,1942, 
would be fixed. As to those carriers, like Capital, which had 
rate cases pending, the memorandum stated that the Board 
would proceed to fix final rates in accordance with its usual pro¬ 
cedure (118-119). On June 26, 1942, Capital filed a petition 
with the Board in its pending proceeding seeking to have any 
mail rate for the period after June 1, 1942, fixed tentatively 
and subject to review (7-11). 

On December 16, 1942, the Board issued its opinion and 
order in which, inter alia, it fixed a final mail rate for Capital 
for the period “on and after June 1,1942” 2 ( Penn$ylvamn-Cen >- 
tral Airlines Corporation, Mail Rates, 4 C. A. B. 22, 55). In 
discussing and disposing of Capital’s request that the rate fixed 
for the period subsequent to June 1, 1942, be tentative rather 
than final, the Board’s opinion stated the following (4 
C. A. B., 25): 

Since the institution of this proceeding there has 
been a substantial change in [Capital’s] operations re¬ 
sulting from a transfer of a number of its planes to the 

* In its Statement of the Case, Capital refers to this as a “temporary 
rate” (Pet. Br. 2, 4). This is inaccurate. There is nothing in: the opinion 
or order of the Board to indicate that the Board would necessarily issue a 
further order changing or finalizing this rate. This point is discussed in 
detail below. Infra, pp. 11-15. 
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Army, the suspension of operations on certain of its 
routes, and the curtailment of a number of schedules 
over the remaining routes. In view of the uncertainty 
of the results of operations under the new service pat¬ 
tern which became effective June 1, 1942, [Capital] 
desired that the rate fixed subsequent to June 1, 1942, 
be tentative in effect and subject to review by the Board. 
Accordingly, under date of June 26,1942, [Capital] filed 
a petition seeking an order instituting a new rate pro¬ 
ceeding to be effective as of June 1, 1942. Since the 
submission of the case to us for decision reports of the 
results of operations under the new service pattern have 
been filed for the months of June, July, August, and 
September. These results are in the record through 
stipulation. They afford some basis for judging future 
results. Accordingly, we shall fix rates herein to become 
effective June 1, 1942, with the understanding that 
upon [Capital’s] request filed pursuant to Rule 8 of the 
Rules of Practice, they will be subject to reconsideration 
from and after that date. 3 

*In Its Statement of the Case, Capital sets forth portions of the above 
quotation in a completely misleading manner (Pet. Br. 2, 3—4). Thus, on 
page 2 of its brief Capital states that “The order provided that the rate 
for the period beginning June 1, 1942, was ‘subject to reconsideration from 
and after that date,’ upon Capital’s request.” Actually, the Board stated 
that the rata-would become effective June 1,1942, “tcith the understanding 
that upon [ Capital's ] request filed pursuant to rule 8 of the Rules of Prac¬ 
tice, they will be subject to reconsideration from and after that date.” 
[Italics added.] 

Similarly, Capital attempts to create the impression that the language of 
the Board’s opinion supports Capital’s assumption that its petition of June 
26, 1942, asking for a temporary rate, was granted by the Board. It does 
this by omitting three sentences from the quotation from the Board’s opinion 
on pages 3 and 4 of its brief, so that the word “Accordingly” in the first line 
of page 4 of its brief appears to refer to the language just previously quoted 
by it In fact, “Accordingly” refers to the sentences omitted by Capital but 
quoted in the text above. The omitted sentences make it clear that the 
Board felt that it had sufficient data on Capital’s operations under the new 
service pattern to fix a final rate and was, therefore, rejecting Capital’s 
petition of June 26, 1942. Capital’s statement that the Board granted its 
petition (Pet Br. 3) is totally unfounded. 
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Rule 8 of the Board’s Rules of Practice which were in effect 
at the time the foregoing opinion was rendered provided that 
a petition for reconsideration had to be filed within 15 days 
after service of the order sought to be vacated or modified. 4 
i Capital did not file a petition for reconsideration of the Board’s 
i order of December 16, 1942, within such period; nor did Capi¬ 
tal seek a timely review of such order in Court pursuant to the 
provisions of the Act (Section 1006(a), 49 U. S. C. § 646(a)). 

More than four years after the issuance of the Board’s opin¬ 
ion and order of December 16, 1942, namely, on January 14, 

: 1947, Capital filed a document entitled “Petition for Recon¬ 
sideration * * * a nd for Further Relief” (11-33), and 
on February 3, 1947, a supplement thereto (33-108). The 
, petition requested reconsideration of the Board’s order of 
December 16,1942, the entry of an order retroactively increas¬ 
ing its mail rate for the period June 1,1942, through December 
31,1946, in an amount calculated to give it additional mail pay 
for this period of $5,294,444, and the entry of an order estab¬ 
lishing a new and higher mail rate for the period following 
January 1,1947 (20-21, 37). On April 22,1947, Public Coun¬ 
sel moved to dismiss Capital’s petition insofar as it requested 
the establishment of a mail rate retroactively effective to June 
1, 1942, on “policy” grounds (109-119). After Capital filed 
an answer to this motion on May 12, 1947 (119-130), Public 
Counsel, on June 23, 1947, amended their motion to assert 
, that “once the Board has fixed a final rate for a particular 
operation, which rate was accepted and has been in effect and 
unchallenged during a particular period of time, it has no au¬ 
thority to retroactively fix a different rate for the same oper¬ 
ation during the same period of time” (130-131). There- 
i after Capital filed a brief in opposition to the motion to dis- 
* miss with the Board (Record, 123-167), and the Board heard 
oral argument on the motion (Record, 168-254). 

* Code of Federal Regulations, 1989 Supp., Tit 14, § 285.8. The pertinent 
part of the role is quoted in the Board’s opinion below (136, n. 3); the 
i entire role Is set forth at page 72 of Capital’s brief. 
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On December 2,1947, the Board issued an opinion and order 
granting the motion of Public Counsel and dismissing the peti¬ 
tion of Capital insofar as it requested the fixing of a mail rate 
for a period prior to January 14, 1947 (132-162). 5 Member 
Lee dissented (162-180). The Board based its decision on the 
grounds (1) that Capital’s petition of January 14, 1947, initi¬ 
ated a new proceeding rather than continued the old proceed¬ 
ing which resulted in the opinion and order of December 16, 
1942 (136-138), and (2) that it did not have authority to fix 
a new mail rate for an operation during a period in which a 
final rate previously fixed by the Board was in effect and un¬ 
challenged by the initiation of a mail rate proceeding (138, 
161).* On January 20,1948, Capital filed a petition for reargu¬ 
ment and reconsideration (Record, 312-339), which the Board 
denied on March 29,1948 (Record, 340). 7 

On May 21,1948, Capital filed its petition for review of the 
Board’s order in this Court urging that the Board committed 
error (1) in holding that the Act did not empower the Board 
to fix a new mail rate to be effective for an operation during a 
period in which a final rate previously fixed by the Board was 
in effect and unchallenged by the initiation of a mail rate 
proceeding; (2) in failing to recognize that the Board is re¬ 
quired by the Fifth Amendment to the Constitution to adjust 
Capital’s mai l rate retroactively; and (3) in ruling that Capi¬ 
tal’s petition dated January 14,1947, constituted the initiation 
of a new proceeding and did not reopen the 1942 mail rate pro¬ 
ceeding (1-7,5). 

•By the same opinion the Board dismissed the retroactive portion of a 
mail rate petition filed by TWA. That dismissal was recently reviewed by 
this Court and sustained in Transcontinental d Western Air, Inc. v. Civil 
Aeronautics Board, — App. D. C. — (August 2,1948). 

* The dissenting opinion did not disagree with the first of these grounds 
for decision. Cf. Pet Br. 5. 

1 In its Jurisdictional Statement, Capital states that the Board’s order 
of March 29, 1948, “denied Capital’s petition for reconsideration of a prior 
order entered December 2,1947, and affirmed the latter order” (Pet. Br. 1-2). 
This is inaccurate. The Board’s order did not affirm the order of December 
2, 1947. The order simply denied Capital’s petition for reargument and 
reconsideration upon a finding “that said petition presents no substantial 
question not previously presented to and considered by the Board” 
(Record, 340). 
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STATUTES INVOLVED 

The statutes involved in this proceeding are set forth in 
Petitioner’s Brief, Supplement A, pages 57-66. Pertinent 
portions of these enactments are quoted at appropriate points 
in this brief. 

QUESTIONS PRESENTED 

1. Whether the Board abused its discretion or denied Capital 
any legal right in determining that Capital’s January 14, 1947, 
“Petition for Reconsideration” of the Board’s order of Decem¬ 
ber 16, 1942, initiated a new rate proceeding rather than re¬ 
opened the old proceeding which culminated in the 1942 order. 

2. Whether, notwithstanding this Court’s unequivocal 
answer in the negative in the TWA case, the Board has author¬ 
ity under the Act to fix a new mail rate to be effective for an 
operation during a period in which a final rate previously fixed 
by the Board was in effect and unchallenged by the initiation 
of a mail rate proceeding. 

SUMMARY OP ARGUMENT 

I. By its decision of December 16, 1942, the Board fixed a 
final mail rate for Capital for an indefinite period commencing 
June 1, 1942. Because its decision rested on Capital’s operat¬ 
ing results for a period of only four months under the new 
wartime service pattern, and because such results had come 
into the record by stipulation after the hearing had closed, the 
Board, on its own intiative, granted Capital the right to have 
this decision reconsidered by the Board if Capital requested 
such action pursuant to the Board’s Rules, which allowed 15 
days within which to file such a petition. While Capital had 
a legal right to reconsideration during, but not beyond, such 
period, it did not make a timely request for reconsideration. 

When Capital requested reconsideration more than four 
years after such period had expired it was appealing to the 
Board’s discretion. The Board did not abuse its discretion in 
refusing to treat Capital’s petition as reopening the old pro¬ 
ceeding because (1) the petition was filed more than four years 
after the issuance of the decision for which reconsideration was 
sought; (2) it did not cite any errors in the previous decision; 
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(3) it did not refer to any facts occurring less than two and 
one-half years after the old decision was rendered; (4) it 
alleged facts showing that Capital had earned a fair return 
under the old rate for a period of more than three years; and 
(5) the only reason for granting the petition would have been 
to enable the Board to usurp a power it did not possess, namely, 
the power to revise Capital’s final mail rates retroactively for 
a period of some 15 months prior to the filing of the petition. 

Capital’s contention that the Board fixed a “temporary” 
mail rate for it on December 16, 1942, which was subject to 
revision for an indefinite time is unfounded. The Board’s 
memorandum of June 3,1942, is to the contrary. The language 
of the decision itself is to the contrary. The language of later 
opinions and orders fixing “temporary” rates shows that Capital 
was not given a “temporary” rate. 

Capital’s assertion that the 15-day limitation of Rule 8 of 
the Board’s Rules of Practice was not intended to apply to it is 
erroneous. The Board’s decision made the 15-day limitation 
applicable. Nevertheless, the right to reconsideration Capital 
secured by the Board’s decision of December 16, 1942, was a 
greater right than Capital otherwise would have had under 
Rule 8 because it was the right to have reconsideration rather 
than just to apply for it. Reconsideration could have been 
intelligently requested within 15 days to secure a review of the 
question whether the period of operating experience used by 
the Board to fix a future rate was adequate and whether the rate 
fixed was a proper reflection of such experience. The Rule 
could have been complied with since there is no requirement 
under it that a petition for reconsideration be accompanied 
by “new matter.” In any event, since the Board had already 
undertaken to grant reconsideration to Capital, if Capital made 
request therefor within 15 days, the Board could not have 
withheld reconsideration as a matter of discretion. 

II. Capital’s petition of January 14, 1947, initiated a new 
mail rate proceeding and requested the Board to increase its 
mail rates retroactively to a period in which a final rate order 
previously entered by the Board was in effect and unchallenged. 
The Board dismissed the petition in this respect on the ground 
that it lacked power to take such action. The issue thus raised 
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is the precise issue decided by this Court in the TWA case. 
The Court’s ruling in the TWA case, that the Board lacks such 
* power, is determinative of the present case and requires the 
dismissal of Capital’s petition. 

(a) Capital’s argument that the Act must be construed to 
guarantee it a profit at all times in order to preserve its con¬ 
stitutionality is wholly unfounded. Analysis of the cases re- 

j lied upon by Capital shows that they do not support its position. 
Principles of emin ent domain have no bearing in the case of 
Capital, which applied for and secured its routes voluntarily 
and with full knowledge of the obligations of the Act. Like¬ 
wise, cases allowing recoveries in totally different situations on 
express contracts or implied contracts do not establish the 
constitutional doctrine for which Capital contends and do not 
assist in construing the Act to determine the terms of any 
implied contract between Capital and the Government, 
i The significant cases for the determination of whether the 
Constitution guarantees air carriers a profit at all times are 
i public utility rate cases. These cases hold that under the 
Constitution, a public utility is entitled only to an opportunity 
to earn a fair return, but not to a guarantee that such a return 
will, in fact, be earned; they recognize a constitutional guaran¬ 
tee of a fair and reasonable rate, which is just compensation, 
but not a guarantee of a profit. The failure of the Act to 
, guarantee a profit, therefore, which this Court found, does not 
render it vulnerable to a charge of unconstitutionality. Hence, 
the Constitution does not require a different construction of 
the Act than was reached by this Court in the TWA case. 

(b) This Court correctly decided in the TWA case that if 
the Act were given unlimited retroactive effect the Board could 
redetermine rates for a past period when a carrier made an ex¬ 
cessive profit. Such a result would not offend the Constitution. 

i The case Capital cites for the contrary result did not even 
involve a question of constitutional law. In the absence of 
such a limitation, Capital, like TWA, concedes that under its 
construction of the Act the Board would have power to recap¬ 
ture excessive earnings to the extent that subsidy mail pay¬ 
ments exceeded a compensatory rate. This is the only power 
the Court found the Board would have. Capital’s attempt to 
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minimize the importance of such power is belied by its own 
statements. 

. ARGUMENT 

I. The Board neither deprived Capital of any legal right nor 
abused its discretion in treating Capital’s petition of Jann- 
1 ary 14,1947, as a new request for increased rates rather than 
reopening the old case decided in 1942 

Capital contends that the Board’s decision of December 16, 
1942, gave it “an absolute right” (Pet. Br. 9) to have the mail 
rate fixed by such decision reconsidered at “a subsequent date” 
and that “it would be a travesty to revoke such a right” (Pet. 
Br. 16). Interspersed throughout its exposition of this prop¬ 
osition are numerous arguments and citations of authority 
designed to show the broad scope of discretion in an adminis¬ 
trative agency to reopen a proceeding after a final decision 
(Pet. Br. 10, 11, 15-16). Since the fact that the Board may 
have discretionary power to reopen a proceeding does not es¬ 
tablish that Capital has “an absolute right” to reconsideration, 
We believe it appropriate to separate our discussion of Capital’s 
“right” to reconsideration as a result of the Board’s decision of 
December 16, 1942, and our discussion of whether the Board 
abused its discretion in refusing to grant reconsideration to 
Capital in 1947. 

A. Capital had no legal right to reconsideration of the order 
of December 16,191$, more than 15 days after the order 
ivas served upon it 

The events preceeding the issuance of the Board’s decision 
of December 16, 1942, which are helpful to an understanding 
of it, disclose unmistakably that at the time carriers were in¬ 
augurating new service patterns as a result of the transfer of 
planes to the armed services, the Board intended to fix final 
rates for such carriers if they, like Capital, had rate petitions 
pending. In its “Memorandum to the President of each Do¬ 
mestic Air Carrier,” dated June 3,1942 (118-119; Pet. Br. 70- 
71), the Board unequivocally withdrew its proposal of May 
22, 1942, to make all mail rates for the period after June 1, 


11 


1942, temporary and subject to review 8 (114-117; Pet. Br. 
67-70), and instead provided that “in all pending rate cases of 
carriers affected by the new service pattern * * # the 
Board will proceed in accordance with its usual procedure to 
fix a final rate both for the period prior and subsequent to 
June 1, 1942.” The memorandum recognized the difficulty of 
forecasting for the future, discussed the generality of the evi¬ 
dence that would be submitted, reiterated that the rates fixed 
would be final so far as the pending proceedings were concerned, 
and pointed out that “if the carrier concerned desires any ad¬ 
justment in the rate in the future, it will be necessary for it to 
file a petition in the normal way.” Capital reacted promptly 
to the Board’s statement that final rates would be fixed in all 
pending proceedings. On June 26,1942, it filed a petition in its 
pending proceeding seeking to have any mail rate for the period 
after June 1, 1942, fixed tentatively and subject to review 
(7-11). 

The Board’s decision of December 16, 1942, followed the 
course charted by its memorandum of June 3, 1942, and fixed 
final rates for Capital both for the period prior and subsequent 
to June 1, 1942.° In considering and rejecting Capital’s pro¬ 
posal that the rate for the period subsequent to June 1, 1942, 
be tentative and subject to revision, the Board stated (4 
C. A. B., 25): 

Since the institution of this proceeding there has been 
a substantial change in [Capital’s] operations result¬ 
ing from a transfer of a number of its planes to the 
Army, the suspension of operations on certain of its 
routes, and the curtailment of a number of schedules 
over the remaining routes. In view of the uncertainty 
of the results of operations under the new service pat- 

* The memorandum of May 22, 1942, was never effective, since by its own 
terms it was circulated to the industry for comment on the proposed proce¬ 
dure. The withdrawal of it and adoption of the entirely different procedure 
embodied in the memorandum of June 3, resulted, as the memorandum states, 
from consideration of the comments received (114-117, 118-119). 

•Likewise, every other carrier was in fact treated in accordance with 
the policy announced in the memorandum of June 3,1942, and no temporary 
rate was fixed for any carrier. 
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tern which became effective June 1, 1942, [Capital] 
desired that the rate fixed subsequent to June 1, 1942, 
be tentative in effect and subject to review by the Board. 
Accordingly, under date of June 26, 1942, [Capital] 
filed a petition seeking an order instituting a new rate 
proceeding to be effective as of June 1, 1942. Since the 
submission of the case to us for decision reports of the 
results of operations under the new service pattern 
have been filed for the months of June, July, August, 
and September. These results are in the record through 
stipulation. They afford some basis for judging future 
results. Accordingly, we shall fix rates herein to become 
effective June 1, 1942, with the understanding that 
upon [Capital’s] request filed pursuant to rule S of 
the Rules of Practice, they will be subject to reconsider¬ 
ation from and after that date. 

Thereafter, the Board’s decision discussed in detail Capi¬ 
tal’s operating results under the new service pattern for the 
months of June through September 1942, and the adjustments 
to such figures which were necessary to establish a future 
mail rate (4 C. A. B. 22 at pp. 37-44). The Board introduced 
this discussion with the following statement (4 C. A. B., 37): 

As a result of the service performed for the Army 
resulting in curtailment of schedules, the necessity of 
allocating certain expenses to the Army contract service, 
and the improbability of any protracted stability in the 
future service pattern of [Capital] for some indefinite 
war period, it is extremely difficult to forecast operating 
revenues and expenses for the determination of a rea¬ 
sonable rate for the future. However, the Board con¬ 
ceives it to be its duty at this time to fix a rate of com¬ 
pensation for the carriage of mail in the future which 
will take into consideration the situation now existing 
and such changes therein as reasonably may be fore¬ 
seen. Accordingly, the future operating revenues and 
expenses of [Capital] will be estimated on the basis 
of its recent experience with such adjustments as may 
be considered appropriate. 


/ 
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ffcom "the foregoing it is plain that the Board, in accord¬ 
ance with its memorandum of June 3, 1942, and notwithstand¬ 
ing Capital’s petition of June 26, 1942, fixed a final rate for 
.Capital for the period subsequent to June 1,1942, on the basis 
of Capital’s operating results under the new service pattern 
for the four months of June, July, August, and September 
1942. However, since these results had come into the record 
i by stipulation late in. the proceeding and Capital had had no 
opportunity to advise the Board whether it believed these 
results formed an adequate basis for fixing a future rate or 
whether, if they did, the rate fixed was a proper reflection 
of such results, the Board agreed to reconsider its decision on 
the rate for the period following June 1, 1942, if Capital made 
request therefor pursuant to Rule 8 of its Rules of Practice, 10 
.that is, within 15 days of the service of the order upon Capital. 
This was an eminently sensible and fair procedure and one that 
j the Board has adopted in other cases where evidence upon 
which its decision was based had come into the record by 
i stipulation after the hearing had closed. 11 

Capital attempts by repeated assertion alone, rather than 
by reason or evidence, to convince the Court that its petition 
of June 26, 1942, was granted and that the rate for the period 
subsequent to June 1,1942, was a temporary rate (Pet. Br. 2, 
6, 12, 16). Indicative of Capital’s approach to the question 
of whether the Board fixed a temporary rate for it, is its exposi¬ 
tion of the proposition that the Board has fixed temporary 
rates for other carriers in other situations (Pet. Br. 10). The 
fact that the Board has fixed temporary rates for other car¬ 
riers in other situations has no more tendency to establish what 
the Board did for Capital than does the fact that the Board has 
fixed final rates for other carriers in other situations. Actually, 
reference to the Board’s temporary rate decisions affords a con¬ 
vincing demonstration of the fact that the Board did not fix 
a temporary rate for Capital on December 16, 1942. Thus, 
in Essair, Inc., Temporary Mail Rate, 6 C. A. B. 687 (1946), 
a case cited by Capital (Pet. Br., 10), the Board, over three 

* See note 4, supra. 

a See American Overseas Airlines, Inc., Mail Rates 7 C. A., B. 169, 174 
(1946); national Airlines, Inc., Mail Rates, 7 C. A. B. 387, 391 (1946). 
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years after its decision in Capital’s case, established a temporary 
mail rate for the first time, stating (6 C. A. B., 690): 

Heretofore we have refused to establish future mail 
rates on a tentative basis subject to later readjustment. 
All American Aviation, Mail Rate—Route No. 1$, 4 
C. A. B. 354, 357 (1943). We have held that the adop¬ 
tion of a method of mail rate determination patterned 
upon a “cost plus” system would tend to destroy a car¬ 
rier’s incentive to maintain costs at a reasonable level 
and to develop its nonmail business. In the present 
instance, however, petitioner presently is receiving no 
mail compensation whatsoever for mail service rendered 
and it can receive no mail compensation until the Board 
takes appropriate action. Where, as is the case here, 
the circumstances surrounding the operations of a par¬ 
ticular carrier require that it receive mail payments on 
a recently certificated service, we believe that we are jus¬ 
tified in fixing a temporary rate as a means of establish¬ 
ing a basis for mail payments for the new service and 
subsequently proceeding to fix and determine a final 
mail rate as promptly as adequate data concerning the 
new operations are available. 

The conclusion that the order of December 16,1942, did not 
fix a temporary rate is fortified by a comparison of its language 
with that used in the Essair case. In the former case the Board 
said (4 C. A. B., 54-55): 

IT IS ORDERED, That the fair and reasonable rates 
of compensation to be paid to the carrier * * * are 
hereby fixed, determined and published as fol¬ 
lows: * * *. On and after June 1, 1942, a rate 
of * * \ 

This is the language invariably used by the Board in fixing 
final rates. By way of contrast, in the Essair case, in which it 
was fixing a temporary rate, the Board’s order provided (6 
C. A. B., 691-692): 

IT IS ORDERED, That the fair and reasonable 
temporary rate of compensation to be paid Essair. 
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Inc. * * * is hereby fixed, determined, and pub¬ 
lished * * * as follows: * * * 

IT IS FURTHER ORDERED, That pending entry 
in this proceeding by the Board of an order or orders 
fixing and determining the final fair and reasonable rate 
or rates of compensation * * * f r0 m and after 
August 1, 1945, the rate of compensation to be paid 
Essair, Inc. shall be the temporary rate hereby fixed, 
determined, and published; Provided, that there shall 
hereafter be fixed and determined in this proceeding the 
final fair and reasonable rate or rates * * * 
which # * * shall be retroactively effective from 

and after August 1, 1945, and which rate or rates to the 
extent which then appears fair and reasonable, may be 
higher than, or lower than, the temporary rate hereby 
fixed, determined, and published. 

IT IS FURTHER ORDERED, That this proceeding 
remain open pending the entry of an order or orders 
herein fixing and determining a final fair and reasonable 
rate or rates * * * from and after August 1, 1945. 

Long before the present controversy arose the Board demon¬ 
strated that it knew how to use apt language to establish a 
temporary rate when it desired to do so. Moreover, as this 
language makes clear, when the Board fixed a temporary rate 
it retained full jurisdiction over the proceeding and did 
not leave it within the option of the carrier to have a new 
rate or not depending on which most benefited its economic 
position. 12 

The Board’s opinion and order state exactly what the Board 
gave Capital, and that was a right to reconsideration expressly 
limited by the requirement that such reconsideration be re- 
, quested pursuant to Rule 8. That rule in turn clearly required 
the filing of such a petition within 15 days. Capital contends 

* For a discussion of the Board’s procedure in temporary rate cases see 
Resp. Br. in TWA case. Note 56 and pp. 54 and 58. The “reopening” cases 
referred to by Capital (Pet Br. 10) are discussed in the Board’s brief in 
the TWA case (pp. 67-69) except for United Air Lines , Mail Rate Proceeding, 
3 C. A. B. 66 (1941), which involves prospective rather than retroactive 
adjustments. 
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that this is "unrealistic on its face” because it "already had 
that right” (Pet. Br. 13). The Board exposed the fallacy of 
this argument in its opinion, stating (137-138): 

By the language of the opinion [Capital] had an abso¬ 
lute right to reconsideration of its mail rate upon request 
therefor filed within 15 days. This was a different and 
substantially greater right than that conferred by Rule 8 
to petition for reconsideration, a request which might be 
denied in the proper exercise of the Board’s discretion. 

Capital seeks to avoid the clear impact of the Board’s lan¬ 
guage by contending further that the requirement that it file 
'its petition for reconsideration pursuant to Rule 8 “meant 
only that Capital should use the general reconsideration proce¬ 
dure of Rule 8 in any petition it might later make to reopen the 
rate (and not be bound by the 15-day limitation) ” (Pet. Br. 
13). There is nothing in the language of the Board to support 
this view. Capital urges that “The Board’s recognition of the 
‘uncertainties inherent in any attempt to forecast its revenues 
and expenses at the present time’ is positive affirmance that it 
did not expect or require any petition to be filed within fifteen 
days” (Pet. Br. 13). The Board’s unequivocal statements in 
its opinion completely negate Capital’s conclusion. While the 
Board recognized that there were many difficulties present in 
1 fixing a final future rate, it nevertheless felt that it was its 
“duty” to do so and it, in fact, fixed a final future rate (see 4 
C. A. B., 37, quoted at p. 12, supra). 

Next, Capital argues that the Board established the rate on 
December 16, 1942, on the basis of current financial results; 
that the uncertainties related to the future; and that the addi¬ 
tion of a mere 15 days could not be the basis for a reconsidera¬ 
tion for the future (Pet. Br. 13). This argument wholly mis¬ 
conceives the nature of the alleged "uncertainty” and the 
Board’s purpose in granting reconsideration. There is always 
some “uncertainty” about a future rate which no amount of 
reconsideration can eliminate. To the extent, however, that 
past results are truly representative of what is to come, and 
the conclusions drawn from such past results are accurate, “un¬ 
certainty” as to the propriety of a future rate may be mini¬ 
mized. It was to give Capital an opportunity, which because 
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of the time sequence in its proceeding it had not previously 
had, to express its position on these important issues that the 
Board granted Capital the right to secure reconsideration if 
it disagreed with the Board. Fifteen days was clearly an ade¬ 
quate period for Capital to advise the Board that it disagreed 
with the conclusion the Board had reached. 

Finally, Capital attempts to show that it could not have 
complied with Rule 8 in asking for reconsideration of the future 
rate because no “new matter” could be available to it within 
15 days, and, therefore, the 15-day limitation could not have 
been intended (Pet. Br. 14). This argument is specious. Rule 
8, quite naturally, permits, but does not require, a petition 
for reconsideration to be based on “new matter” (Pet. Br. 72). 
A petition may also be based on matters “erroneously decided.” 
The existence or nonexistence of “new matter” within the 15- 
day period is, therefore, totally irrelevant to the question. 
This becames crystal clear when it is remembered that, in the 
field of rates, whenever the “new matter” indicating that a 
rate is not proper becomes available, the carrier can file a new 
petition and have a new rate established effective from the 
date it petitions. If any doubt could remain it is conclusively 
set to rest by the fact that, as the Board found in the opinion 
under review, the Board granted Capital the right to reconsid¬ 
eration in its opinion of December 16, 1942 (137-138). Thus, 
a petition for reconsideration would not have been addressed 
to the Board’s discretion and could not have been denied for 
failure to raise a new or substantial issue. 

In summary, therefore, the Board’s order of December 16, 
1942, granted Capital a legal right to reconsideration of its 
mail rate for the period subsequent to June 1, 1942, provided 
it requested reconsideration within 15 days after service of 
such order. Capital did not request such reconsideration, 
probably because the rate fixed was completely satisfactory. 13 
Once the 15-day period expired, Capital had no legal right to 
secure reconsideration of the mail rate fixed by the order of 
December 16,1942. 

“In its “Petition for Reconsideration,” Capital coneded that under the 
rate fixed in the order of December 15, 1942, it earned an average return 
of 14.48% after taxes on its average investment in commercial operations 
for the period from June 1,1942, to August 31,1945 (14). 
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B. The Board’s refusal to reopen the old proceeding was not an 
abuse of discretion but was the only proper course of action 
to follow 

Capital argues at disconnected points in its brief that the 
Board has power to treat its “Petition for Reconsideration” as 
reopening the rate proceeding which culminated in the order 
of December 16, 1942, and has cited some authorities in sup¬ 
port of that position (Pet. Br. 9-10, 10-11, 15-16). It is un¬ 
necessary to determine whether the Board has power to reopen 
the old rate proceeding because the Board has chosen not to 
exercise such power if it possesses it. 14 Even if the Board pos¬ 
sesses such power Capital is not helped because the Board may 
clearly refuse to accede to Capital’s request for reconsideration 
in the exercise of a sound discretion. U. S. v. Pierce Auto Lines , 
327 U. S. 515, 534 (1946); United States v. Interstate Com¬ 
merce Commission, 66 App. D. C. 398, 88 F. (2d) 780, cert, 
den. 300 U. S. 6S4; Vom Baur, Federal Administrative Law 
(1942), Vol. I, Ch. 13, pp. 162-164; Pet. Br. 16. It is sub¬ 
mitted that the facts disclosed in Capital’s petition and the 
surrounding circumstances show that the Board’s refusal to 
treat the petition as reopening the old proceeding was well 
within the area of discretion confided exclusively to it, and, in 
fact, was the only conclusion that could reasonably be reached 
upon any independent consideration. 

Capital’s petition of January 14. 1947, was called “Petition 
for Reconsideration * * * and for Further Relief” (11). 
It was not in fact, however, a petition for reconsideration. 15 
It was not filed until more than four years after the issuance 
of the order it sought to have reconsidered. Nor does it cite 
any errors in such decision. Rather, it states that for a period 
of more than three years after the rate fixed in such order 

14 In the court cases cited by Capital (Pet. Br. 10-11, 15-16), the adminis¬ 
trative authorities reopened proceedings and, in suits between private par¬ 
ties, were held to have had power to do so under the circumstances. 
Louisville d N. R. Co. v. Sloss-Sheffleld S. d /. Co., 269 U. S. 217; Gage v. 
Gunther , 136 Cal. 338, 68 Pac. 710. 

I “The failure to distinguish between what a thing is and what it is 
called can lead to much confusion. Consider, for example, the classic 
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became effective it earned an average return of 14.48%, after 
taxes, on its average investment in commercial operations (14; 
i see also Pet. Br. 33). None of the factual allegations in the 
petition relate to a time less than two and one-half years after 
the decision for which reconsideration was sought. Instead, 
the petition referred to a passenger fare reduction instituted 
by American Airlines, effective September 10, 1945 (15—16); 
a decline in traffic during the last four months of 1946 (16); 
“rapidly rising costs” at an unspecified period (16-17); rein¬ 
statement of certain of Capital’s “weak routes” after the “ter¬ 
mination of hostilities” (17); etc., as giving rise to operating 
•losses beginning in November 1945 (18). Capital’s petition 
did ask for a change in the rate fixed in the old proceeding, but 
I in this respect, of course, it did not differ from every petition 
i initiating a new rate proceeding. On the basis of the alleged 
facts, therefore, the Board’s determination to treat Capital’s 
: petition of January 14, 1947, as initiating a new proceeding 
, rather than reopening the old proceeding was not only justi¬ 
fied but was required. 

It is evident from the foregoing that Capital was not really 
seeking “reconsideration”; in fact it desired to have a new mail 
rate set for the period following November 1,1945, on the basis 
of the changed circumstances (Pet. Br. 33). While it could 
have secured such relief, if the facts warranted it, by filing a 
new petition for an increased mail rate on November 1, 1945, 

colloquy between Alice and the White Knight: (The Lewis Carroll Book 
(Tudor Publishing Co., 1044), Through the Looking Glass, Ch. VIII, pp. 
267-8): 

“• * * The name of the song is called ‘Haddocks’ Eyes’ ”. 

“Oh, that’s the name of the song, is it?” Alice said, trying to feel interested. 

“No, you don’t understand,” the Knight said looking a little vexed. 
“That’s what the name is called. The name really is ‘The Aged Aged Man.’ ” 

“Then I ought to have said, ‘That’s what the song is called?’” Alice 
corrected herself. 

“No, you oughtn’t; that’s another thing. The song is called ‘Ways and 
Means’: but that’s only what It’s called , you know!” 

“Well, what is the song, then?” said Alice, who was by this time com¬ 
pletely bewildered. 

“I was coming to that,” the Knight said. “The song really is ‘A-sitting 
on a Gate’; and the tune’s my own invention.” 
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it failed to do so 16 By January 1947, when it got around to 
filing a petition, Capital recognized that the Board would not 
increase its mail rate retroactively to a date earlier than the 
petition. Capital, therefore, denominated its petition a “peti¬ 
tion for reconsideration.” The only possible reason for Cap¬ 
ital’s action and the only possible reason for the Board treating 
Capital’s petition as reopening the old proceeding would be to 
enable the Board to usurp a power it does not possess, namely, 
the power to revise Capital’s final mail rates retroactively for 
a period of some 15 months prior to the filing of the petition. 
Transcontinental & Western Air, Inc. v. Civil Aeronautics 
Board, supra. The Board’s refusal to exercise a power it does 
not possess certainly cannot be termed an abuse of discretion. 


“Later in its brief Capital argues that “under Board and Supreme 
Court cases” a petition filed in the fall of 1945 “would have been premature 
because the rate had not proven confiscatory ‘as a result of actual operating 
experience’ over a ‘reasonably extended period of time’ ” (Pet. Br. 31-33). 
The Supreme Court and Board cases relied on by Capital are inapposite. 
The Supreme Court cases all relate to the exercise of injunctive powers 
by equity courts before a rate has become effective for what Capital calls 
an “ordinary public utility” (Pet. Br. 31), and which it claims it is not 
(Pet. Br. 37-46). One answer is that in such a case the court rather than 
the legislature or legislative agency fixes the rate during the period of 
litigation; and this is obviously objectionable. But the filing.of a rate 
petition by Capital would not have affected its rate immediately; more¬ 
over, it would only have permitted the Board to raise Capital’s rate to a 
fair and reasonable level back to the date of Capital’s petition if the facts 
warranted such action. Far from being objectionable, such procedure 
accords with the express provisions of Section 406 (a) of the Act (see 
Pet Br. 61). In Pan American-Orace Airways, Inc., Mail Rates, SC. AB. 
550 (1942), from which Capital quotes (Pet. Br. 32), the Board was 
considering whether or not to impose a rate reduction retroactively to the 
date a proceeding was instituted. Its discussion centered around the man¬ 
ner in which it should exercise its discretion after a full hearing and not 
on the question of whether a hearing should be held. In Braniff Airways, 
Inc., Mail Rates, 6 C. A. B. 633 (1912), the Board stated (6 C. A. B., 640): 
“It is recognized, of course, that actual experience under present con¬ 
ditions may require an early reconsideration of this rate, either upon peti¬ 
tion by the carrier or at the Board's own initiative.” To conclude that this 
constituted a limitation on Capital’s right to file a petition to revise a rate 
fixed almost three years before is completely unrealistic. It is hardly for 
Capital to state definitively how the Board would have answered a hypo¬ 
thetical question which Capital failed to raise. 
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n. The Board cannot fix a new mail rate to be effective during 

a period in which a final rate previously fixed by the Board 

was in effect and unchallenged by the initiation of a mail 

rate proceeding 

In its opinion accompanying the order now under review, 
the Board, after finding that Capital’s petition of January 
14, 1947, initiated “a new proceeding to fix a rate for a retro¬ 
active period,” concluded that the petition “accordingly raises 
the same basic issues as does the TWA petition” (138). The 
conclusions reached by the Board on these issues were reviewed 
by this Court in the TWA case, in which it agreed with the 
position of the Board that the Board “had no power to increase 
mail rates retroactively to a period in which a final rate order 
previously entered by the Board was in effect and unchal¬ 
lenged” (Slip Opinion, p. 2). We believe that this determi¬ 
nation of the Court rendered less than two months ago, con¬ 
clusively disposes of the identical issue in the case at bar. 

In its brief Capital has raised many of the same issues raised 
by TWA, which were fully briefed by TWA and the Board 
and considered by the Court. We shall not repeat our argu¬ 
ments on these points in this brief, 17 nor shall we repeat our 

,T For example, Capital discusses previous decisions of the Board (Pet 
Br. 53-55). These decisions have been explained by the Board (Besp. Br. 
in TWA case, 59-72), and considered by the Court (Slip Opinion, p. 5). 
Likewise, Capital argues that mail pay is not to be governed by the same 
principles which apply to ordinary public utilities (Pet Br. 37-46). There 
is nothing significant in this argument which was not answered by 
the Board (Resp. Br. In TWA case, 26-27) and resolved by the Court (Slip 
Opinion, p. 4). Brief mention should perhaps be made of Capital’s argu¬ 
ment that since ordinary utilities “can abandon unprofitable routes and 
services and air carriers cannot” It is only simple justice that the right 
to reimbursement for losses suffered under a confiscatory rate be preserved 
by the courts” (Pet Br. 44). This argument is not only inaccurate but 
misses the point While some “ordinary utilities” may abandon operations, 
others may be prevented from doing so by their franchises (Pet Br. 44; 
Mo. Pac. Ry. Co. v. Kansas , 216 U. S. 262 (1910), or by statute, as is true 
with railroads subject to the Interstate Commerce Act (§ 1 (18), 49 U. S. C„ 
§ 1 (18); Smith v. Hoboken R. Co., 328 U. S. 123,130 (1946)). Therefore, 
no distinction may properly be drawn between “ordinary” utilities and 
air carriers in this respect Justifying different treatment with regard to 
their ability to secure reimbursement of past losses. In any event, the 
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full statement of the legislative history of the Act and the 
“make effective” clause. 18 Should the Court feel it desirable, 
we respectfully request it to refer to our brief in the TWA case, 
a copy of which is being formally served upon Capital. We 
shall, however, discuss two other contentions of Capital which, 
although raised in the TWA case, require some clarification. 

problem is not to determine what “simple justice” requires if there are 
differences between “ordinary utilities” and air carriers, but to determine 
what Congress has provided in the Act with respect to air carriers. It Is 
not unlikely that Congress felt that it was generous to air carriers in enact¬ 
ing the “need” standard of Section 406 (b) of the Act (Pet Br. 61-62) for 
determining mail rates. See Report on Air Mail Subsidy, H. R. Report 
No. 1958, 80th Cong., 2d Sess. (1948). 

“Capital contends, as did TWA, that Section 406 (a) of the Act clearly 
authorizes the Board to revise final mail rates retroactively to a date 
prior to the filing of a rate petition (Pet Br. 46-53). With a single ex¬ 
ception, all of its arguments in support of this view were answered in 
our consideration of the language of the Act and its legislative history 
In the TWA case (Resp. Br. 10-51). Moreover, the Court resolved all of 
these arguments in its decision in the TWA case (Slip Opinion, pp. 2-4). 
The only exception is Capital’s contention that Colonel Gorrell’s testimony 
before Congressional Committees as to the meaning of the “make effective” 
clause is “absolutely worthless” (Pet Br. 47-50). Insofar as this con¬ 
clusion rests on the fact that Colonel Gorrell testified on a predecessor 
bill to the one which became the Act and the assertion that his testimony 
was ambiguous, the Board has already provided an answer which was 
satisfactory to the Court (Resp. Br. in TWA case, 45—16, 46, note 5, 49). 
Otherwise Capital relies on certain cases, principally McCaughn v. Eershey 
Chocolate Co., 283 U. S. 488 (1931), to establish the view that testimony 
of witnesses before Congressional Committees is not entitled to consider¬ 
ation in the construction of an ambiguous statute. This contention was 
raised before the Board below but not before this Court in the TWA case. 
The Board rejected the contention, pointing out that “in the last term of the 
Supreme Court such use was made of legislative hearings in at least 
seven cases.” The Board cited the seven cases and five earlier cases of 
similar import (146, note 25). In view of the Supreme Court’s repeated 
departures from the McCaughn case, supra, we believe it must be limited 
to its own facts. In that case, before rejecting the statements of witnesses 
before committees of Congress inconsistent with its conclusion, the Supreme 
Court stated (283 U. S., 492-493): “The administrative construction was 
upheld in 1922 by Malley v. Walter Baker & Co., the only case, other than 
the present, which has considered it. The provision has been consistently 
enforced as construed, was reenacted by Congress in the 1921 Act, and 
remained on the statute books without amendment until its repeal. Such 
a construction of a doubtful or ambiguous statute by officials charged 
with its administration will not be judicially disturbed except for reasons 
of weight which this record does not present [citing cases]. The reenact¬ 
ment of the statute by Congress, as well as the failure to amend it in the 


23 


A. The Constitution does not require a different construction 

of the Act than was reached by this Court in the TWA case 

Capital contends that “the Board is under a Constitutional 
duty to determine on its merits Capital’s request for fair and 
reasonable compensation” 19 (Pet. Br. 16-33). Its precise po¬ 
sition, however, is difficult to ascertain. At times Capital ap¬ 
pears to be arguing that apart from the Act, as construed by 
the Board and this Court, it has a constitutional right to addi¬ 
tional mail compensation antedating its petition to the Board 
(Pet. Br. 33). At other times, however, it argues that in order 
to save the constitutionality of the Act it is necessary to con¬ 
strue it differently than have the Board and the Court so as to 
empower the Board “to adjust mail rates beyond the date of 
the institution of a proceeding” (Pet. Br. 34). Since Capital 
is not here seeking a declaration of the unconstitutionality of 
the Act and has not sought compensation from the Board or 
in any other forum except under the provisions of Section 406 
of the Act, we believe that the only question open in this case 

face of the consistent administrative construction, is at least persuasive 
of a legislative recognition and approval of the statute as construed [citing 
case]. We see no reason for rejecting that construction.” Factually, the 
McCaughn case bears no resemblance to the case at bar. The testimony of 
Colonel Gorrell is not being used to effect a departure from an established 
.construction of a provision. 

” Capital apparently refers to “fair and reasonable compensation” rather 
than a “fair and reasonable rate” on the basis of United States v. Griffin, 
303 U. S. 226 (1938). Capital states that in the Griffin case “the Supreme 
Court ruled that mail pay is not a ‘rate* at all, but a measure of just com¬ 
pensation for services rendered to the Government” (Pet. Br. 17). Actually, 
the Griffin case held only that an order of the Interstate Commerce Com¬ 
mission fixing a “fair, reasonable rate or compensation” for carrying mail 
was not reviewable by a statutory three-judge court under the Urgent 
Deficiencies Act (Act of October 22, 1913, c. 32, 38 Stat 208). In reaching 
this conclusion the Court relied on the fact that such orders were not of 
great public importance. It stated: “There is no wide public interest in its 
[the issue presented] speedy determination. There is no danger of tem¬ 
porarily interrupting the mail service through the improvident issue of an 
injunction by a single judge. Only the method or amount of payments cur¬ 
rently to be made would be affected” (303 U. S., 234). The sentence from the 
opinion quoted by Capital is directed at strengthening. this conclusion by 
showing that the order is not of general applicability. . Obviously, the com¬ 
pensation a carrier is to receive must be considered in fixing a rate, whether 
the rate be for a past or a future period. 
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is whether the Act, properly construed, empowers the Board to 
revise mail rates retroactively to a period in which a final rate 
previously entered by the Board was in effect and unchal¬ 
lenged. 20 We conclude, therefore, that Capital is seeking to 
have the Court construe the Act differently than it did in the 
TWA case on the ground that otherwise the Act will be uncon¬ 
stitutional. 21 

In its opinion in the TWA case this Court stated: 

There are at least two, and perhaps more, different 
schemes or plans possible in a system of payment for 
service such as this. The first is where a price per unit 
is fixed. In such an arrangement, the fixing of the price 
is customarily in advance; the contractor makes or 
loses as his economic skill permits, and he bears the 
risks of the operation. This is the method ordinarily 
employed by authorities in regulating the charges of 
public utilities. The word ordinarily used is “rates.” 
The second general type, or plan, is where a net result 
of the operation, or of a unit thereof, is contemplated 
and provided for. In such an arrangement, advance 
payment may be made to the contractor but the final 
figure cannot be determined until the operation, or the 
controlling unit thereof, is complete; the net to the con¬ 
tractor is the same no matter what the quality of the 
performance may be, and he bears none of the risks of 

* The Board is a creature of the statute. As such it only has the powers 
Congress delegated to it. If Capital’s claim arises outside of the Act, the 
Board has no power to satisfy it, no matter how meritorious. See Suther¬ 
land, Statutory Construction , 3rd Ed. (1943), Vol. 3, pp. 26S-277; Railroad 
Commission of Kentucky v. Louisville d Nashville Railroad Co., 213 U. S. 
175 (1909). 

"Capital says the Court did not consider or answer the “constitutional 
point” in the TWA case because the Court’s opinion stated that all the 
points raised by TWA “are directed to the question of power” (Pet Br. 24). 
Obviously the effect of the “constitutional point” on the construction of 
the Act is concerned with “the question of power.” We do not wish to tell 
the Court what it considered in the TWA case. We desire to point out, how¬ 
ever, that TWA raised the point (Pet Br. in TWA case, 46-47), that the 
Board recognized it (Resp. Br. in TWA case, 5, note 4), and that TWA re¬ 
enforced its argument in its Reply Brief (Pet Reply Br. in TWA case, 
23-24). 
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the operation. The so-called “cost-plus” contracts fall 
within this classification. 

We think that the scheme of the statute before us is 
of the former kind. (Slip opinion, ^j.yY.) 

We believe that either of the schemes referred to by the Court 
would be constitutionally adequate, and we think that the 
Court was of the same opinion. Capital, however, not only 
disagrees with the Court’s conclusion and asserts that it is 
performing services for the Government “on what might be 
termed an open account” (Pet. Br. 39), but it takes the ex¬ 
treme position that the Act cannot constitutionally provide 
otherwise. In other words, Capital argues that notwithstand- 
; ing the fact that the Act provides that Capital shall be given 
a fair and reasonable mail rate, that it may at any time peti¬ 
tion for an upward revision of such mail rate to a fair and 
reasonable level, such revision to be effective as of the date 
of the petition, and that such rate determinations are subject 
to judicial review, the Act nevertheless would be unconstitu¬ 
tional if it failed to guarantee Capital a profit at all times! 
We shall demonstrate the invalidity of this argument below. 

Capital summarized its position as follows (Pet. Br. 27-28): 

* * * Capital has been compelled by the Govern¬ 
ment to render threefold services on behalf of the Gov¬ 
ernment. 22 Capital has been compelled to render these 

“Capital has exaggerated the extent of the services performed for the 
Government and the degree of compulsion exerted against it, as when it 
states “In the interest of national defense and commerce, carriers are re¬ 
quired to maintain expensive passenger facilities and schedules” (Pet. Br. 8). 
However, it is unnecessary to determine precisely the scope of the services 
rendered to the Government in the interests of the national defense or the 
commerce of the United States. It is clear that Capital renders a mail 
service which, it having accepted the obligations of the Act in seeking its 
certificates, it is now required to perform. It is also clear that the pay¬ 
ments Capital receives for all the services it renders are embodied in the 
mail rate fixed pursuant to Section 406 of the Act. Therefore, if the Act 
is required for constitutional reasons to be construed to provide that Capital 
receive a fair and reasonable amount of compensation at all times for 
carrying the mail, as opposed to a fair and reasonable rate, Capital will 
necessarily receive, under the statute, fair and reasonable compensation for 
aU other services it is required to render. Of course, the rate would only 
have to cover the services other than mail if Capital, considering its revenue 
from all other sources, had a “need” for additional compensation to carry 
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services at a disastrous financial loss and under a con¬ 
fiscatory mail rate” Clearly there has been a “taking” 
of Capital’s property for which the United States is 
bound, under the Fifth Amendment of the Constitution, 
to reimburse Capital with fair and reasonable compensa¬ 
tion. Capital’s constitutional right to recover is based 
upon principles of eminent domain and also upon im¬ 
plied contract. On either theory, Capital may recover 
for its losses suffered prior to the filing of its petition 
January 14,1947. 

The principles upon which Capital bases its claim to recover 
do not support its position. Capital applied for and secured 
its routes voluntarily and with full knowledge of the obliga¬ 
tions of the Act, a procedure quite foreign to “principles of 
eminent domain.” Nor can principles of “implied contract” 
afford any assistance to Capital. If any such contract exists, 
it must necessarily embody the provisions of the Act, as Capi¬ 
tal admits (Pet. Br. 24). It is difficult to see how the meaning 
of Section 406 of the Act can be elucidated by saying that its 
terms are part of an “implied contract.” 

Analysis of the cases relied upon by Capital easily demon¬ 
strates the unsoundness of its position. First, Capital relies 

out the objectives of the Act (Sec. 406 (b); Pet. Br. 61-62). If Capital 
had no “need” for compensation from the Government for such services 
to achieve the objectives of the Act it would receive no payment therefor 
in its mail rate, and this would be true whether the rate was fixed for a 
future period or a pre-petition period. In such case. Capital, like the rail¬ 
roads and water carriers operating under the same statutory objectives 
(Transportation Act of 1940, Act of September 18, 1940, c. 722, Tit. I, § 1 
(54 Stat 899); 49 U. S. C. proceeding § 1), would be paid for services bene¬ 
fiting the commerce of the United States and the national defense by charges 
made to the public. 

* Capital says “the rate actuaUy imposed upon Capital by the Board was 
not a *fair and reasonable’ rate, as provided for by the statute, but a con¬ 
fiscatory rate. That rate did not give Capital the slightest ‘opportunity to 
earn a fair return’ ” (Pet. Br. 24). Capital may feel now that it was “im¬ 
posed upon” in 1942, but in 1942 It did not avail itself of the right to recon¬ 
sideration afforded by the Board or the right to judicial review afforded by 
the Act, and it waited for over four years to exercise its right to file a new 
petition. Its other observations appear to be lacking in candor in view of 
the statement in its petition that it earned an average return of 14.48%, 
after taxes, on its average investment in commercial operations for the 
period from June 1,1942, to August 31,1945, under the rate in question (14). 
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on tile New York Centred case ( United States v. New York 
Central, 279 U. S. 73 (1929)) as establishing its constitutional 
right to reimbursement of pre-petition operating losses (Pet. 
Br. 25). This case was considered by this Court in the TWA 
case (Slip Opinion, pp. 2-3). In this case a controversy arose 
as to whether the Interstate Commerce Commission was em¬ 
powered under the Railway Mail Pay Act of 1916 (39 Stat. 
412, 39 U. S. C. § 542) to make its rate orders effective as 
of the date the rate proceeding was initiated rather than upon 
the issuance of the order. In language which clearly manifests 
the opinion that no constitutional right accrued until a peti¬ 
tion challenging the rate was filed, the Supreme Court held 
that the Commission could make its mail-rate orders effective 
from the date proceedings were initiated. It stated (279 U. S., 
78-79): 

We assume that while the railroads perform these 
services and accept pay without protest they get no 
ground for subsequent complaint. * * * But the 
filing of an application expresses a present dissatisfac¬ 
tion and a demand for more. * # * If the claim of 
the railroads is just they should be paid from the mo¬ 
ment when the application is filed. * * * the nec¬ 
essary investigation takes a long time, in these cases 
years; but reasonable compensation for the years thus ' 
occupied is a constitutional right of the companies no 
less than it is for the future. * * * We put our 
decision not on any specific phrase, but on the reason¬ 
able implication of an authority to change the rates of 
pay which existed from the day the application was 
filed, the manifest intent to refer all the rights of the 
railroad to the Interstate Commerce Commission, and 
the fact that, unless the Commission has the power 
assumed, a part of the railroads’ constitutional rights 
will be left in the air. [Italics supplied.] 

This case rather than supporting Capital’s position looks to¬ 
wards* the opposite conclusion. 

Second, Capital relies on Chicago & Northwestern Ry Co. 
v. United States, 104 U. S. 680 (1881) to establish its consti- 
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tutional right to reimbursement of pre-petition operating losses 
(Pet. Br. 25). In this case the railroad had contracts with 
the Postmaster General to carry mail at specified rates in ac¬ 
cordance with applicable law. Subsequently Congress enacted 
statutes which provided that the Postmaster General should 
reduce the compensation of all railroads by 10%, and later an 
additional 5%. The Postmaster General reduced the rates ac¬ 
cordingly. After the performance of the contract the railroad 
brought suit for the balance of the amount due it under its 
contract. The Supreme Court gave judgment for the railroad 
on its contract, holding that the statutes reducing the rates “do 
not legitimately apply to contracts then existing, whose terms 
had not expired, such as those in the present case” (104 U. S., 
686). This case establishes no more, therefore, than that the 
United States was liable for a breach of its contract. It! 
establishes no constitutional doctrine and sheds no light on the 
construction of Section 406 of the Act. 

Third, Capital relies on a group of cases in which the Su¬ 
preme Court held “that when the Government ‘takes’ prop¬ 
erty without the institution of formal condemnation proceed¬ 
ings an implied contract results upon which recovery may be 
had against the Government” (Pet. Br. 25-27). The cases 
so hold. They are not, however, based upon the Constitution 
but upon an implied contract. Thus, in United States v. North 
American Co., 253 U. S. 330 (1920), a case relied on by Capital 
(Pet. Br. 27), the Court stated (253 U. S., 335): 

The right to bring this suit against the United States 
in the Court of Claims is not founded upon the Fifth 
Amendment [citing cases], but upon the existence of an 
implied contract entered into by the United States 
[citing cases]. 

If a contract is to be implied in the case at bar the obligation 
of the Government under it must be to pay fair and reasonable 
rates to carriers for carrying mail, as provided in the Act. 
Capital states that, “in applying for a certificate, [Capital] did 
in fact rely on the statutory provision that it be paid a ‘fair 
and reasonable rate’ ” (Pet. Br. 24). In Capital’s case, there¬ 
fore, there is no dispute as to the words of an implied contract, 
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if any, which admittedly embodies the provisions of the Act, 
but only as to the meaning of such words. Capital’s cases 
are devoid of help on such question. 

It should be noted that while Capital relies on “principles of 
eminent domain” to establish its constitutional right to fair 
and reasonable compensation for the period antedating its 
petition, it has neither stated the scope of such “principles” 
nor cited any cases from which its scope may be inferred. Or¬ 
dinarily the exercise of the power of eminent domain by the 
Government involves the taking of private property for public 
use on a single occasion, the Government being obliged under 
the Constitution, at least, to pay “just compensation” for the 
property so taken. The peculiarity of such a taking is that it 
is lawful, even though opposed by the property owner, so long 
as just compensation is paid. Unless compulsion is exerted 
against the property owner the power of eminent domain is 
not being exercised. Under the Civil Aeronautics Act the com¬ 
pulsion exerted against a carrier is not such as to constitute a 
taking of property under the power of eminent domain. Capi¬ 
tal, like all other carriers, voluntarily applied for its operating 
rights. In so doing it agreed to comply with the obligations 
of the Act in return for the protection and benefits of the Act. 
The situation it finds itself in is one of its own making; quite 
the opposite of a person whose property is taken by the gov¬ 
ernment in the exercise of the power of eminent domain. More¬ 
over, the taking of property by eminent domain usually in¬ 
volves a single seizure of property, the “just compensation” 
being measured by the value of the property at the time of 
the taking. West v. C <& P Telephone Co., 295 U. S. 662 (1935). 
On the other hand, the Act contemplates the rendition of 
repetitive services, the value of which cannot realistically be 
determined at the time of the taking. The principles of emi¬ 
nent domain, therefore, are not applicable to the case at bar 
and do not support Capital’s contention. This does not mean 
that Capital has no constitutional protection with respect to 
what it receives for performing obligatory services under the 
Act. We turn to a discussion of the scope of the protection 
afforded by the Constitution. 
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The significant cases in the determination of the issue raised 
by Capital are public utility rate cases rather than contract 
or eminent domain cases. In such cases the utilities perform 
repetitive services at rates which are normally predetermined 
in accordance with a prearranged statutory plan, just as is 
true in the present case. The Fifth and Fourteenth Amend¬ 
ments require that the utility receive “just compensation” for 
the service rendered. 24 The protection afforded to such util¬ 
ities by the Fifth and Fourteenth Amendments is the index 
of the protection such provisions give to air carriers under 
the Act. If these Constitutional provisions do not guarantee 
profits to other public utilities there is no reason to suppose that 
they embody such a guarantee for air carriers alone. 25 

No citation of authority is required to establish the view that 
“fair and reasonable” rates for public utilities afford the sub¬ 
stantive protection provided by the Constitution. Such rates 
deal with the future and are not normally concerned with re¬ 
imbursement of past losses. They are not subject to revision 
with respect to completed transactions but are final. Such 
rates afford an opportunity to earn a fair return but do not 
guarantee that such a return will, in fact, be earned. Thus, 

** Capital has implied that the constitutional requirement of “just com¬ 
pensation” cannot be fulfilled by the fixing of a “rate.” As a matter of fact, 
the Supreme Court has generally tested the constitutionality of a rate by 
determining whether or not it provided “just compensation” and has found 
many such rates to meet the “just compensation” standard. In Smyth v. 
Ames, 169 U. S. 466 (1S98), the Court established the constitutional standard 
as follows: “The corporation may not be required to use its property for 
the benefit of the public without receiving just compensation for the services 
rendered by it.” See also Minnesota Rate Cases , 230 U. S. 352 (1913) 
and Board of Utility Commissioners v. New York Telephone Co., 271 U. S. 
23 (1926). While the phrase “just compensation” appears only in the 
Fifth Amendment, the courts have read the same requirement into the 
Fourteenth Amendment. West v. C. & P. Telephone Co ., supra. The Just 
compensation standard does not appear to have been changed by Federal 
Power Commission v. Hope Natural Gas Co., 320 U. S. 591 (1944), wliere 
the Court indicated that the Constitution did not require that just com¬ 
pensation be measured by the “present value” of the property devoted to 
the public use. See Mississippi River Fuel Corp. v. Federal Power Com¬ 
mission, 163 F. (2d) 433, 451 (1947). 

* We are referring only to the Constitution and not the Act. In the TWA 
case, this Court stated, “We cannot find in this statute any language which 
indicates that Congress intended to guarantee to every carrier a profit” 
(Slip Opinion, p. 4). 
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the Supreme Court has refused to require the capitalization of 
past losses in the rate base for the purpose of fixing future 
rates, 1 or the current reimbursement out of new rates of defi- 
i ciencies arising from a failure to earn a reasonable return in 
past years, 2 * or the capitalization of costs of maintaining excess 
capacity during the early period of operation. 27 In the latter 
case the Court, through Chief Justice Stone, stated: 

i * * * But regulation does not insure that the busi¬ 

ness shall produce net revenues, nor does the Constitu¬ 
tion require that the losses of the business in one year 
shall be restored from future earnings by the device of 
capitalizing the losses and adding them to the rate 
base * * *. The deficiency may not thus be added 
to the rate base, for the obvious reason that the hazard 
that property will not earn a profit remains on the com¬ 
pany in the case of a regulated, as well as an unregulated, 
business. 28 

These rules are applicable equally to mail, passenger and prop¬ 
erty rates under die Act. 29 

On the basis of the foregoing, we submit that the Constitu- 
i tion does not guarantee a profit to Capital. The failure of the 
Act to guarantee such a profit (see note25, supra), therefore, 

“* Galveston Electric Company v. City of Galveston et al., 258 U. S. 388 
(1922). 

" Georgia Railway and Power Company ct al. v. Railroad Commission, 282 
U. S. 625 (1923), affg. 278 Fed. 242 (N. D. Qa. 1922), where the Federal 
, Court stated at p. 247: “A rate established as reasonable, whether by the 
company or the commission, is not guaranteed by the commission or the 
public. Whether it will actually yield more or less than a fair return during 
its continuance is a risk of the business. We do not deny that it is within 
the discretion of the commission to consider the experience of the immediate 
past in fixing a just rate for the future, but we hold that no legal right exists 
to have disappointments or surprises in results balanced.” 

” Federal Power Commission et al. v. Natural Gas Pipeline Co. et al * 
315 U. S. 575 (1942). 

m Id., p. 590. Conversely, It Is well established that a regulated utility 
cannot be required to give up excess earnings from past operations. Board 
of Utility Commissioners, et al. v. New Tork Telephone Company, 271 U. S. 
23, 31-32 (1926); Newton v. Consolidated Gas Company of New Jersey , 
258 U. S. 165 (1922). 

; " In Chicago and Southern Air Lines, Hail Rates, 4 C. A. B, 419 (1943) 
the Board denied the carrier’s request that a reduction in rates be deferred 
until it had an opportunity to accumulate net earning s sufficient to yield 
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does not render it vulnerable to a charge of unconstitutionally. 
Hence, the Constitution does not require a different construc¬ 
tion of the Act than was reached by this Court in the TWA case. 

B. This Court correctly decided in the TWA case that if the 
Act were given unlimited retroactive effect the Board 
could redetermine rates for a past period when a carrier 
made an excessive profit 

Capital states that “in the TWA case the Court fell into a 
thoroughgoing nonsequitur. It announced as its second major 
proposition that if the Act were construed to give the Board 
the power to increase rates retroactively, it must also be con¬ 
strued to give the power to recapture past profits, with result¬ 
ing financial confusion” (Pet. Br. 34, 35-36). 30 Without refer¬ 
ring to the provisions of the Act, it argues that “The same con¬ 
stitutional provision which requires the construction in favor 
of a retroactive increase denies that power as to a decrease. 
Arizona Grocery Co. v. A. T. & S. F. R. Co., 284 U. S. 370” (Pet. 
Br. 35). 

The Arizona Grocery case involves a question of statutory 
construction and no issue of constitutional law. In Great 
Northern Ry. v. Sunburst Oil Co., 287 U. S. 358 (1932), the 
Court had the following to say about its decision in the Arizona 
Grocery case (287 U. S., 362-363): 

Arizona Grocery Co. v. Atchison, T. & S. F. Ry. Co., 
284 U. S. 370, holds nothing to the contrary. This court 

a fair return on its investment from the beginning of operations. The 
Board stated (p. 420): 

“The mail-rate provisions of the Civil Aeronautics Act do not call for 
what would be in effect a revision of historical earnings so as to reimburse 
the carrier for inadequate profits received in the past; these provisions re¬ 
quire the establishment of present and future rates which will enable the 
carrier nnder honest, economical, and efficient management to discharge its 
public-service obligations as specified by the Act The statutory policy is 
not remedial of past inadequacies; it is instrumental of present and future 
accomplishment.” 

*• Capital also says “the Court was led into this error when Counsel at 
the oral argument in the TWA case conceded the validity of the nonsequitur” 
(Pet. Br. 34). This is a wholly gratuitous explanation. The Board care¬ 
fully briefed the matter (Resp. Br. in TWA case, 20-30) and TWA admitted 
the validity of the “nonsequitur” in its brief as well (Pet Br. in TWA 
case, 47). 
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in disposing of that case was not dealing with any ques¬ 
tion of constitutional law. It was construing a federal 
statute. Congress had delegated to the Interstate Com¬ 
merce Commission the power to fix rates and to revoke 
them. The holding was that the grant of power to re¬ 
voke did not include by fair intendment a power to 
invalidate by relation the rates established in the past. 
The opinion of the court does not speak of the consti¬ 
tution, but plants itself upon the statute, and from that 
source and no other derives its energy. In none of its 
pages is there a hint, much less a holding, that a denial 
i of due process would result from the declaration of pro¬ 

visional rates if the will to make them provisional had 
been written into the Commerce Act, and written there 
in advance of carriage and of payment. 

Patently Capital’s argument that the Constitution would pre¬ 
vent Congress from empowering the Board to decrease rates 
retroactively to a date prior to the initiation of a proceeding 
is as lacking in foundation as its contention that the Consti¬ 
tution requires Congress to provide for retroactive increases in 
rates. Great Northern Ry. v. Sunburst OH Co., supra. 

Capital then proceeds to argue that “even if the applicability 
of the Arizona Grocery case were rejected, it still is not true 
that the Board would have the power to recapture profits if it 
has power to grant retroactive mail pay” (Pet. Br. 35). 
Almost immediately it qualifies this contention out of existence 
by admitting that the Board “might have * * * an ex¬ 
tremely limited power to reduce a subsidy mail rate to the level 
i where it becomes a compensatory mail rate” (Pet. Br. 35). It 
is clear, therefore, that this Court, the Board, TWA and Capi- 
i tal all agree that the Board, under the construction of the Act 
advanced by Capital, would have power to recapture excessive 
profits of air carriers. Capital calls this an “extremely limited” 
power, making much of the fact that the Board would not be 
empowered to recapture all profits, but only those representing 
i the difference between a “compensatory” mail rate and a “sub¬ 
sidy” mail rate. This may be conceded. Neither the Board 
(151) nor this Court in the TWA case (Slip Opinion, pp. 4-5) 
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ever intimated that the Board could do more than recapture 
excessive profits resulting from excessive mail payments. 

Capital asserts that the recapture of excessive subsidy pay¬ 
ments “is a far cry” from the recapture of “profits” (Pet. Br. 
36). Actually, it is only a matter of degree. Almost without 
exception mail rates contain a large element of subsidy. Capi¬ 
tal itself argues that “Passenger fares help to pay for these 
[nonmail] services, but the Act anticipated that those revenues 
would be insufficient to allow air carriers to break even. The 
Act clearly recognized that passenger revenues very often must 
be supplemented by compensation from the Government for 
the services performed in its behalf” (Pet. Br. 8). There can 
be little doubt that the disruptive consequences described by 
this Court in the TWA case will flow from the “extremely 
limited” power Capital concedes the Board would have under 
its interpretation of the Act. This is particularly true since 
the mere existence of such power, as much as its exercise, will 
give rise to uncertainty and confusion which will seriously 
impede the effectuation of the policies of the Act. 

Moreover, other statements in Capital’s brief convincingly 
demonstrate that if its interpretation of the Act were accepted 
the Board would have power to recapture excessive profits. 
It argues that it is performing services for the Government on 
“an open account” and that it “would be incredible” if the 
Government could not “pay its agents compensation past due” 
(Pet. Br. 39). It would be even stranger, however, if, assum¬ 
ing arguendo that an agency exists, the Government could not 
recover excessive payments made to its agent, as Capital con¬ 
tends. Capital cannot both have the agency and deny its 
existence. 

We agree with this Court (Slip Opinion, p. 5) that if Con¬ 
gress had intended to authorize the “recoupment of past losses” 
and the recapture of excessive profits it would have done so 
with more clarity, as it has in the past.” 

“Transportation Act of 1920 (Act of February 28, 1920, c. 91), 41 Stat 
456, Tit IV, | 422, 41 Stat 488-491; Merchant Marine Act of 1936 (Act of 
June 29,1936, c. 858), 49 Stat 1985, Tit V, § 505 (b) (49 Stat 998), Tit 
VI, S 608 (e) (49 Stat 2002); Renegotiation Act (Act of April 28, 1942, 
c. 247, Tit IV, § 403 (56 Stat 245), as amended, 50 U. S. C. (War, Ap¬ 
pendix) $ 1191). 
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CONCLUSION 

Capital had no legal right to reconsideration of the Board’s 
order of December 16,1942. The Board did not abuse its dis¬ 
cretion in refusing to treat Capital’s petition of January 14, 
1947, as reopening the proceeding which culminated in its order 
of December 16, 1942. Consistently with this Court’s deter¬ 
mination in the TWA case, the Board had no power to revise 
Capital’s mail rate for the period prior to January 14, 1947. 
Its dismissal of Capital’s petition in this respect was entirely 
proper. Capital’s petition to review such action should be 
dismissed. 
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